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NY State Department of Health
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433 River Street, Fifth Floor
Troy, NY 12180

Attn.: Honorable James F. Horan, Esq.

Dear Judge Horan,

Thank you very much for the opportunity to oncaiagresent the following appeal and request for
Judicial review to you opposing the findings in thest Determination and Order (No. 07-271) sutadit
by the New York State Board of Professional Med@ahduct dated December 7, 2007. Again, the ¢surt
asked to excuse the unofficial format of this sudsioin as it is being submitted by me, James R. ©Gapu
M.D. with continued support from my Legal Couns8upporting documents are attached and labeled as
Extra Exhibits (EE 1-18).

This now marks the second time | am forced to naakappeal to your body in an effort for truth and
justice to make an appearance into these proceedihigh bear the official mark of the State of Néark.
This document will be extensive in argument andKkraith comment. Unless otherwise declared, all
statements of disapproval are entirely directecatol OPMC and my own personal experience in dealing
with them. My deference to the ARB continues dutespect for what it has alreagyoven to be. What
my family and | have had to endure for the pastysixrs from the disgrace we have come to knowes th
Office of Professional Medical Conduct is unspe#d&all he entire experience has been foul, savihéor
glimmering ray of truth which appeared with you08Quling and subsequent upholding of that rulipgru
challenge by State’s Attorney, on these very sasiges.

What | will do in this appeal document is painteaty clear picture of bias, corruption, erroneous
decisions, rules violations, intellectual dishogestdifference to the truth and malice. Throughitis brief
will be continued reference to various definitidream within the law itself. These are pertinengtt out on
the table since the level below you has repeateitier forgotten them or more likely chosen to ignthem
despite their duty to the contrary. Most importaete is the central theme of this whole thing. eWwwhan
agency or legal body has at its purpose that of/icey out a prosecution based on fraudulence anditjet
must therefore itself lie and cheat in order tsbecessful. This cannot be emphasized enoughuas yo
consider the arguments contained herein. It isr@# throughout the Hearing as evidenced by ridwescript
alone that there was a pre-conceived plan to chotfiiegproceedings in such a manner as to limiattibties
and rights of Respondent and to manipulate itsaonéc Compelling argument will be made to defiratw
establish these truths.



Due to limits in time, especially given the holidsgason upon which | was yet again served, some
evidentiary examples will be limited to the firstf patients named in the charges. There are twaspihat
must be made here. First, there is more thancsefii evidence that will be cited for these fiesi/fpatients
that it will clearly establish the veracity of thiaim of bias. And second, once the ARB readdule
transcript of all testimony form all submitted nréé(including those attached to this appealyiit reveal
how replete the record is will further exampleswiat was already pointed out.

In addition, | would like to introduce the tefgham Peer Reviewor your understanding. Its
unofficial definition can be found on Wikipedia,nbt already familiar to you. | have attached pycfor
your review and point out the extensive refereratdhe bottom to further substantiate the infororat(EE-
15) Essentially it describes the process of howatoy out a malicious prosecution. It is scatiilg
blueprint from which OPMC operated in prosecutingse spurious, trumped up charges all the way to a
conviction without so much as having to rely ontaimg but an agenda to make it happen. Is thig wia
agency was founded for? Was it created to be asedvendetta tool by whoever might have connegtion
within the agency itself? Or is it that once chalied on baseless accusations, the arrogance o€COPM
simply cannot admit it was wrong? Remember, theecap is usually much worse than the original erim
This is what | have been witness and subject toitamaist stop.

Dishonest and unscrupulous behavior has been tine fnom individuals within this agency every
step of the way which culminated in ‘someone’ ilitg leaking the Determination and Order to thelfgub

before appeal options were exhausted.

PHL 230 9. Notwithstanding any other provisions of law, neither the
proceedings nor the records of any such committee s hall be subject to
disclosure under article thirty-one of the civil pr actice law and rules
except as hereinafter provided. No person in attend ance at a meeting of
any such committee shall be required to testify as to what transpired
thereat. The prohibition relating to discovery of testimony shall not
apply to the statements made by any person in atten dance at such a
meeting who is a party to an action or proceeding t he subject matter of

which was reviewed at such meeting.

They knew | would certainly appeal their kangaroart findings and that the law gave me the right
to push off any public knowledge of it until afegppeal. That is why they had to leak it. It'sadlbut dirty
rotten adolescent behavior. The impact experiebgeapplying this unfounded stigma to my practies h
had a devastating effect and has seriously jeapaddhe livelihoods of thirteen employees and their
families. This is sham peer review at its fineEhe Department of Health through its function as a
governmental entity is supposed to uphold the laMsthing at all about the actions | have withessenh
OPMC is consistent with this charge. Howeverhéyt thought they were going to scare me away Wit t

stunt they were wrong. In fact, it has finally givmy family and me a chance to tell the world whies



gone on here. We have never had anything to mde i came right down to it. The truth is thethris the
truth. And | refuse to be continuously bulliediis malicious manner.

Additionally, | was forced to rebut this public shiag with a statement on my practice website. The
public outcry has been tremendous and there hashesvy traffic on-line for all to know the trutfiwhat’'s
going on here from someone many in the communig lggiown to eminently trust. The Department of
Health now has a public relations problem on thaimds thanks to whoever authorized the postingatf t
material and most certainly alerted the local pmetdia of the info. The people that perpetratedisorts of
things never see the ramifications of their actibagond their own personal agenda. Because of the
dishonest and unlawful actions of OPMC, all eyesar the ARB to see what they have to say oncdand
all about this sham that has been my prosecutidtached are copies of the online blogs and lettethe
editor (EE-16) that were posted in and around S)gaat the time of the leak. Keep in mind thas¢he
entries are controlled and limited by the hosteSéare all in addition to the dozens of cards|eihers.
There is a lot at stake here for thousands of pigti@nd the public who now know the truth of whas lgone
on here.

Notwithstanding the fact that there are rules dnjdaiives for the ARB in reviewing appeals as this,
| submit the following, referring to law referenddsV and W below. The law states that any appella
review must first exhaust determinations on procaldasues before even getting to any argument on
substantial evidence. While it is the belief asthppeal that a plentitude of procedural mattezxsra
violation, it cannot be requested anymore passeiy#tat the ARB, this time, once and for all getshe
merits of the cases. Remanding this to a new hggdrke last time, is not going to be sufficiemoegh to
establish completeness and moreover justice ferittensee when such atrocious behavior has beée at

heart of this entire proceeding.

The main arguments in this appeal will focus on:

1. Violations of the rules of the proceeding and ruledeliberation.

2. A failure to exercise due diligence by the Deparitrad Health combined with unmeritorious
consideration of expert testimony by the Hearingn@Guttee.

3. Committee Member bias

4. Malice on part of OPMC

5. Abuse of Public Health Law - Section 230 which gmgethese proceedings with infringements
upon constitutional rights.

6. Whether a determination made as a result of arnggéeld, and at which evidence was taken,
pursuant to direction by law is, on the entire rd¢csupported by substantial evidence.

The following definitions, rules and entries frohetlaw are listed to first define some of the
regulations by which these proceedings are governed
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(A) OPMC Mission: The mission of the Office of Professional Medi€Cainduct (OPMC) is to
protect the public through the investigation offpesional discipline issues involving
physicians and physician assistants.

(B) “In enforcement cases, the Department has the burdeof proof and of going
forward.” (Summary of Department of Health Hearing RulesisedONYCRR
section 51.11)

(C) If the Hearing Panel feels they are not sufficigethnvinced on any given issues by the
testimony of the State’s expert, then the statddibes] in their burden of proof and there is
no need nor should the panel go on to consideieitanony of Respondent or any of
Respondent’s experts. To do so would be impropsdify to Respondent a burden of proof
when he has none. This is the law.

(D) If the Hearing Panel has considered the State’sréxpoof as well as Respondent’s expert
proof and is not convinced that one is more bebé&véhan the other, then the Hearing Panel
has no option other than to find that the Statefhided to prove their case against
Respondent. This is the law.

(E) “The charges shall state the substance of the alled professional misconduct and
shall state clearly and concisely the material fastbut not the evidence by which
the charges are to be proved.{(New York State Public Health Law 230 section
10(b))

(F) “The committee shall not be bound by the rules ofvedence, but its conclusion
shall be based on a preponderance of the evidencéNew York State Public Health
Law 230 section 10(f))

(G) “Hearings shall be conducted in an impartial manner’ (State Administrative
Procedure Act — section 303)

(H) “...Where there is an adverse party there shall be serified answer, which must
state pertinent and material facts showing the gronds of the respondent’s action
complained of.” (New York State Civil Practice Law and Rulesiglg 78, section
7804(d))

() “Findings of fact shall be based exclusively on thevidence and on matters
officially noticed.” (State Administrative Procedure Act — section 3)2(3

(J) “Evidence. 1. Irrelevant or unduly repetitious evidence or cross-examination may
be excluded. Except as otherwise provided by stagj the burden of proof shall
be on the party who initiated the proceeding.No decision, determination or order
shall be made except upon consideration of the record as a whole or such portion
thereof as may be cited by any party to the proceeding and as supported by and in
accordance with substantial evidence. Unless otherwise provided by any statute,
agencies need not observe the rules of evidence eved by courts, but shall give
effect to the rules of privilege recognized by lawObjections to evidentiary offers
may be made and shall be noted in the record. Subject to these requirements, an
agency may, for the purpose of expediting hearingand when the interests of
parties will not be substantially prejudiced therely, adopt procedures for the
submission of all or part of the evidence in writta form.” (State Administrative
Procedure Act — section 306(1)).



(K) Decisions, determinations and orders. 1. A final ddsion, determination or order
adverse to a party in an adjudicatory proceeding séll be in writing or stated in
the record and shall includefindings of fact and conclusions of law or reasons for
the decision, determination or order. Findings of fact, if set forth in statutory
language, shall be accompanied by a concise and &gip statement of the
underlying facts supporting the findings. If, in acordance with agency rules, a
party submitted proposed findings of fact, the dedion, determination or order
shall include a ruling upon each proposed findingA copy of the decision,
determination or order shall be delivered or mailedforthwith to each party and to
his attorney of record. (State Administrative Procedure Act — section 3))7(

(L) The attorney representing the office of professiorianedical conduct shall have
the burden of going forward and proving by a prepomerance of the evidence that
the licensee's condition, activity or practice corigutes an imminent danger to the
health of the people.” (New York State Public Health Law 230 section }R(a

(M) The hearing shall be conducted by a committee on pr  ofessional conduct. The
members of the hearing committee shall be appointed by the chairperson if the
board who shall designate the committee chairperson. In addition to said
committee members, the commissioner shall designate an administrative officer,
admitted to practice as an attorney in the state of New York, who shall have the
authority to rule on all motions, including motions to compel disclosure of
information or material claimed to be protected bec ause of privilege or
confidentiality, procedures and other legal objecti ons and shall draft the
conclusions of the hearing committee pursuant to paragraph (g). The
administrative officer shall have the authority to rule on objections to questions
posed by either party or the committee members. The administrative officer shall
not be entitled to vote. (New York State Public Health Law 230 section }P(e

(N) Results of hearing. The committee shall make (1) findings of fact, (2) conclusions
concerning the charges sustained or dismissed, and (3) a determination
regarding charges sustained or dismissed, and in th e event any of the charges
have been sustained, of the penalty to be imposed o r appropriate action to be
taken and the reasons for the determination...(New York State Public Health Law
230 section 10(q))

(O) “A medical record that fails to convey objectively meaningful medical
information concerning the patient treated to other physicians is inadequate”
(Matter of Mucciolo v. Fernandez, 195 A.D.2d 623, 625, 599 N.Y.S.2d 757 [1993])

The following entries, along with those above, submitted in support of my right to seek a
dismissal on the issue of substantial evidencefaihde of the Hearing Committee to perform dueggihce
in exercising their duties.

(P) “while the members of this panel have the right taquestion witnesses and use their own
expertise to analyze the evidence, they may not sitiute their expertise for the evidence”
(Matter of Khan 794 NYS2d 145; Matter of Weisenth&l71 NYS2d 568, Iv. denied 678 NYS2d
594).

(Q) “The findings, conclusions, determination and the easons for the determination of the
committee shall be served upon the licensee and tepartment within sixty days of the last day
of hearing...” (New York State Public Health Law 230 section 1P(h)



(R) “The determinations of a committee on professionatonduct of the state board for professional
medical conduct may be reviewed by the administratie review board for professional medical
conduct.” (New York State Public Health Law 230 section J)0(i

(S) “Failure to comply with a provision of this subdivison requiring that a specified action shall be
taken within a specified period of time shall be grunds for a proceeding pursuant to article
seventy-eight of the civil practice law and rulesdr an order staying the hearing or dismissing
the charges or any part thereof or any other appropate relief... The court shall not stay the
hearing or dismiss the charges or grant any otheralief unless it determines that failure to
comply was not caused by the article seventy-eigpetitioner and has caused substantial
prejudice to the article seventy-eight petitioner.”(New York State Public Health Law 230 section

10())

(T) “The only questions that may be raised in a proceedg under this article are:

1. whether the body or officer failed to perform a duy enjoined upon it by law; or

2. whether the body or officer proceeded, is proceedgor is about to proceed
without or in excess of jurisdiction; or

3. whether a determination was made in violation of leful procedure, was affected
by an error of law or was arbitrary and capricious or an abuse of discretion,
including abuse of discretion as to the measure onode of penalty or discipline
imposed; or

4. whether a determination made as a result of a hearg held, and at which
evidence was taken, pursuant to direction by law jon the entire record,
supported by substantial evidence.”
(New York State Civil Practice Law and Rules Arial8, section 7803.)

(V) “Where the substantial evidence issue specified guestion four of section 7803 is
raised, the court shall first dispose of such otheobjections as could terminate the
proceeding, including but not limited to lack of jurisdiction, statute of limitations
and res judicata, without reaching the substantiabvidence issue.”(New York
State Civil Practice Law and Rules Article 78, gat7804(g))

(V) “On the motion of any party or on its own initiative, the court may stay further
proceedings, or the enforcement of any determinatiounder review, upon terms
including notice, security and payment of costs, eept that the enforcement of an
order or judgment granted by the appellate divisionin a proceeding under this
article may be stayed only by order of the appell& division or the court of
appeals. Unless otherwise ordered, security givem @ stay is effective in favor of
a person subsequently joined as a party under seati 7802.” (New York State
Civil Practice Law and Rules Article 78, sectiorD3$

(W) “The judgment may grant the petitioner the relief towhich he is entitled, or may
dismiss the proceeding either on the merits or witteave to renew. If the
proceeding was brought to review a determination,ite judgment may annul or
confirm the determination in whole or in part, or modify it, and may direct or
prohibit specified action by the respondent. Any retitution or damages granted to
the petitioner must be incidental to the primary rdief sought by the petitioner,
and must be such as he might otherwise recover ong same set of facts in a
separate action or proceeding suable in the suprenmurt against the same body
or officer in its or his official capacity.” (New York State Civil Practice Law and
Rules Article 78, section 7806)



(X) “...may, report to the board any information which such person, medical society,
organization institution or plan has which reasonaly appears to show that a
licensee is guilty of professional misconduct as fileed in sections sixty-five
hundred thirty and sixty-five hundred thirty-one of the education law. Such
reports shall remain confidential and shall not beadmitted into evidence in any
administrative or judicial proceeding except that he board, its staff, or the
members of its committees may begin investigatiorm the basis of such reports
and may use them to develop further information.”(New York State Public Health
Law section 230 11(a))

(Y) “Notwithstanding the foregoing, no physician shalbe responsible for reporting
pursuant to paragraph (a) of this subdivision withrespect to any information
discovered by such physician solely as a result of:

(i) Participation in a properly conducted mortality and/or
morbidity conference, departmental meeting or a meidal or tissue
committee constituted pursuant to the by-laws of &ospital which
is duly established pursuant to article twenty-eighof the public
health law, unless the procedures of such conferemcdepartment
or committee of such hospital shall have been decé to be
unacceptable for the purpose hereof by the commissier, and
provided that the obligations of reporting such inbrmation when
appropriate to do so shall be the responsibility ofhe chairperson
of such conference, department or committee.New York State
Public Health Law 230 section 11(c)(i))

Violation of the Rules of the Proceeding/Lack of De Process
OPMC has consistently violated the rules by whiwytthemselves are supposed to operate. | could

refer to my first Appeal when various time framéshe process were blatantly disregarded despéizrigl
defined rules on the matter. Or when | was naird#d an official record of the first two interviswhich
were both used against me by falsifying what | s& course, after | repeatedly made an issu@buiiand
subsequently included the argument in my first appgeey mysteriously now had a policy whereby they
could provide a written transcript of the interviewas then forced to take on December 27, 2006.
OPMC has shown that they can pick and choose whiels they will follow. And when they are
outside of the boundaries there is often an untdwgenda. The arguments contained below will asdre
several areas of concern as they apply to thisgeaiog. Areas covered include OPMC'’s violationhaf
rules of expediency, the modification of the Stadatrof Charges and denial of my right to an inewi
before charges can be levied. Additionally, theas a failure to exercise due diligence by the Dtepent
of Health combined with unmeritorious consideratodexpert testimony by the Hearing Committee.
The rules are so important to have pointed out sieiee they are so frivolously handled by what |
have seen. Even the most critical of rules lika tf deliberation and the fact that the Statethadurden

of proof are subject to this glancing over. Péelsep this in mind as you not only read this Hrigfthat of
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the transcripts as well. Intellectual dishonestwhat pervades this proceeding in addition to.blasan be
seen at the level of the Hearing Panel when corisgléhe fact that nearly every reference they fateheir
Determination was from the direct testimony of &taexpert Tatelbaum. And when there is alternate
citing, they are either manipulations of the tregtimony or just completely taken out of context.

It is clear that OPMC has modified their actionis time around. Subtle changes in the way they
have conducted themselves have been done so fas tioe‘leaks” as a figure of speech. They noveo#
record of the interview. They now rigidly stick iee time frame issues except for the most profound
violation that being the delay in starting a newakieg after remand. They even go so far as to give
credibility to Respondent’s expert in the Hearingn@nittees Determination and Order. This is aftirge
fuss was made in the last appeal to the ARB altautact that my entire defense was summarized as
“conflicting evidence, if any, was rejected...” Thalgo have figured out which evidence and testimsny
damaging to their ability to pull of a fraudulembpecution and they go to great lengths, with 8sstance
of both the ALJ and the Committee Foreman, to nsake they either keep it out or shut it up. Caitic
rulings and motions by ALJ Lynch helped create aeven playing field which ultimately prejudiced
Respondent. What's pitiful is that they are soiobs such that this charade is getting old anditireoesn’t
Timothy J. Mahar have anything better to do withtime? Seriously, he is bordering on the pathetic

Hearing Officer Bias

The ARB has defined bias in an administrative pedagg as the following; advanced knowledge of
facts, personal interest, animosity, favoritisng @nejudgment.

Each individual from the Hearing will be discussegarately since they all are subject to this
definition of bias. The findings of your first mf on these matters must also be heavily emphdbieee as
well. The essential basis for the ARB ruling waattthere were serious improprieties going on withi
proceeding that was supposed to be fair and homdtonly was the one panel member cited in your
decision but the state’s exparid state’s attorney are implicated as well. Thisaspimportant to
remember for a couple of reasons. First, the j(panel member) was revealed as being connected to
certain individuals from within my department.idiclear as to why he was biased because he was aga
connected to those at Crouse Hospital in Syracimsehave been directing this whole sham from thg ver
beginning. And it is also clear as to why thisffiHearing was overturned by this bias. What shbel of
greatest concern is the fact that he was even théhe first place since the process by whichehzenel
members are chosen is mysteriously vague in thetahis subject to abuse. While the following
establishes some understanding as to who is ref@nsdoes not describe any process on how panel
members are screened as in the fair and lawfuldigrprocess of a constitutionally based justicstesm.
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PHL Sec 230 5. From among the members of the board two or more committees on

professional conduct shall be appointed by the boar d chairperson.

6. Any committee on professional conduct app ointed pursuant to the
provisions of this section shall consist of two phy sicians and one lay
member.

PHL sec 230 10(e) Committee hearing. The hearing sh all be conducted by a committee
on professional conduct. The members of the hearing committee shall be

appointed by the chairperson of the board who shall designate the

committee chairperson. In addition to said committe e members, the

commissioner shall designate an administrative offi cer, admitted to

practice as an attorney in the state of New York, w ho shall have the

authority to rule on all motions, including motions to compel disclosure

Abuse of these vague empanelling procedures idw@bgowhat happened in the first Hearing which
was established by your own ruling. Despite thms¢he-table facts, it did not stop OPMC from doing
again. The only thing, they thought they were beust smarter this time. A fundamental to chegtmthat
when someone is looking for it and knows therehsstory of it, it is nearly impossible to hide hi§ can
best be compared to a parent catching a childiaafar something you know they have a habit ofndpand
that they know how to look for but are always anaeaehow crafty the child can be in trying to cone
getting away with it. In actuality, this type aélavior is by definition juvenile. But again, wham
underhanded agenda is at hand and certain partisipge necessary to pull it off, badness alwaydsfia
way to reveal itself loud and clear while at theneaime thinking itself to be so smart and so irsgicuous.
This will be apparent upon further discussion bemieach hearing officer and the State’s attorney a

indicted for bias and/or misconduct.

Administrative Law Judge Patrick Lynch Bias:

The following are examples of bias by ALJ Lynch afhare a basis for this appeal. The first
evidence of what appeared to be favoritism or lsi@gen in his ruling on the start date for theialct
hearing. There was some confusion early on athenwhe first day was to the hearing. When it was
learned that it was to be June 22, it posed a sdingdporoblem for Respondent. It was believed thet was
going to be the day where attorneys convened tugssevidentiary issues and any motions. By thiisgh
the actual hearing day, it left little time at @t preparation since this new hearing involved éarges
and new theories by OPMC. My attorney even adohitbat he was in error in the date mix up.
Additionally, | had an already scheduled surgicaining course that day out of state that was bdddeg
before we knew of this hearing date. Again this wevealed to Judge Lynch as well as justificaiiion

pushing off this start date. He was inexplicaldyd in his ruling that we could not delay the sw@irthis
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hearing due to the rules of the proceeding. Sépeiats beg to be made here. First, since wh&PMC
that concerned with the very rules by which theysupposed to operate? They have violated thege ve
statutes multiple times over the past six yeatss,Ras the ALJ, he has every right to offer a terapy
adjournment if the circumstances were warrantegtofd, here we have the State of New York accusimg
of medical misconduct in the name of negligenceinodmpetence yet they are ironically denying nmee th
chance to further my education through an expersianeing course where new and more advanced slrgic
procedures are taught. Getting this thing stastethat day was that important that all of thesmplhad to
be cancelled. And third, if that day was so caitito the process of adjudicating these mattees) Why is it
that the next time the hearing convened afterdhgtwas greater than a month later. Nothing wbalke
been lost were that first day adjourned for two kgeeThis was an unjustifiable decision by the pidgd
established early on that this man was showingriasm for the Petitioner.

More examples of bias are evident during the Praridg Conference on June 14, 2Q&E-3).
Several very significant arguments were proficigentiade by my attorney in front of ALJ Lynch andtSta
Attorney Mahar. This was a very revealing meetiitlpy major motions being made on solid basiss It i
important to carefully read this transcript, espbgipages 45- as well as the motion papers theras@tE-
2) submitted by my attorney in advance of this megtiSeveral areas of concern with this meeting are
important to understand. They deal with how tleSfare presented by Mahar and interpreted anddfier
ruled on by Lynch. Most of our arguments were Hasethe ARB’s remand ruling. When the ARB
remanded the first Hearing to an all new set opfedhere were many inferences from this decishan
must be made here.

First, it is our position, which was also raisedhaMLJ Lynch, that the ARB’s remand constituted a
direct order to simply retry the first StatemenGifarges. A remand order is not a common occuerbaot
in fact a very serious matter. Nowhere in theitddmination was there any instruction to do anygtother
than this. And with that remand came very specifles as far as time interval to a new hearinger@ was
also not a directive to create a new list of chatggdropping some and adding others. The origihatges
were the very charges at the center of the ARBisar&l. In fact, the remand was based on a panel
member’s bias throughout the proceeding and thexefalered a new trial so to speak. Essentiallioup
that point all the requisite departmental processesoccurred in getting to the point of a Hearntp the
creation of a Statement of Charges. Once the réwas ordered, it simply meant that a new Heariag w
to be held if the State was to pursue these chéugder. Therefore, by this rule, the process was
technically put back at the point where the statgroécharges was now the subject of a Hearing.eWVh
this is the case, by law, the Department of Hdadth 60 days by which to commence a Hearing.
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PHL 230: 10,vi,(f) Conduct of hearing. All hearings must be commenced within sixty

days of the service of charges except that an adjou rnment of the initial
hearing date may be granted by the hearing committe e upon request by
either party upon good cause shown. No adjournment shall exceed thirty days.

Instead OPMC took 16%2 months from the first remartter and 12%% months from the ARB’s ruling
on the Motion to Reconsider their original remand& No 05-252A. There was no written request to
allow for such a time frame. And whatever excuee tan be given for having any right to an adjment
from this obligation, it is clear that any extemsaf time that could be granted shall not exceatiytdays.

So a total of 90 days was all they were allowedblyand they took over a year.

According to the ARB'’s ruling on the Motion to Resider (05-252A), the ARB sawb reason to
force the respondent to bring this matter to the corts and delay matters further in order to begin the
new hearing”

Petitioner will possibly argue that he needed timprepare two new cases that were now before the
OPMC. While these cases were simply added totrilgenal ones as a further attempt to bully me vaith
overburden of charges, they were not even the subjeany departmental disclosure to respondenit laig
2006, long after their 90 day limit for a new hegrto commence. And again, where was anything in

writing seeking any sort of permission to allow ot2+ month interval before a new hearing?

It will be our speculation as well that they neetl@d time to prepare a new member of the board of
professional medical conduct so that they coulchgatseated on the new panel. Such conspiratorial
thought is justified by the actions that have alselbeen demonstrated and will be pointed out asmgav
again occurred.

But the time of the new hearing, the charges weéferdnt. Some charges that were actually brought
to a conviction in the first Hearing were now sudgedropped. Concomitantly, there were a slewef/n
charges as well. These were never brought torthygep attention of the Respondent such that apjatepr
preparation and defense of them could be dealtthitbugh the department’s interview process poadid

charges being brought to a Hearing.

There were several very valid arguments along thesg presented by Michael Ringwood before
ALJ Lynch in his Defenses, Requests and Motiorth@RespondenEE-2). This is a very important
document with compelling argument and relevantllegfarence. The various subjects of his argument
somewhat intertwine. Additional issues raised weat of the differences in the statement of chayrges

right of the State to do this in the presence oARB remand on an already established, (and plgrtial
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determined) Statement of Charges, the right of Bedgnt to have had advance notice of these newehar
and that many of these charges be nullified. @&la@e some of his most salient points. On theesifhat
certain repeat charges be dismissed because theynaefound to be proven by the first Panel, Mr.
Ringwood makes very valid argument on pages 4&88ndlrhese concern the specification of charges
number 1-12 and 14. Mabhar then tries to justi/gosition to the contrary by stating that becdhedirst
Panel was deemed biased, their decision not toicioow certain charges is now invalid. These antetime
positions of someone who is interested in the nitiegf the process or the truth of the matteraadh It
must be emphasized here how much Mahar himseltoirt the bias and prejudice of the first Hearing
Panel on pages 49 and 50,.the first hearing committee, which we railed aganst as being biased,
untrustworthy...” , and“...they were biased and prejudicial.” It is imperative to see how much he
recognized these important aspects of a HearinglPan that they ought not to be prejudicial amasbd.

Furthermore, it was inferred in the ARB’s remandesr05-252, that Mahar was party to some of the
impropriety between the panel member and the statgert during the first Hearing when alteredineshy
was elicited by him as a result of the biased parehbers influence during his questioning of thpesik
And his fagcade of caring about the integrity of finecess gets exposed even further during the pesiiy
conference the first day of the actual Hearing wiverpointed out that there was yet again an iafitir on
my panel.

So Mahar’s argument on the motion to have theggnaidi charges that were originally dismissed
kept out of the new Hearing is an illogical attertgptieter the fact that the bias that was fountheyARB
was biasagainstthe Respondent. This means that any unfavorabiegrmust be therefore invalidated
because of this bias. It does also infer thawarfble ruling by these same people should fabidetof this
invalidation because the existence of this cites lsould not be present by such a findikdz3 page 49)
“The remand was on the subject they made adversenfilings on because there was bias. So, that is the
reason for requesting that those charges as currdgtspecified be dismissed. They already were, and
there has been no adjudication to the contrary.”Mr. Ringwood then goes on to state that the ARBeal
was solely on the adverse findings dndthing other than that.” He then correctly points out thahe
position placed by the state when filing their reqest for ARB review was specifically, totally limitel to
the subject matter opposing us — Actually, their reiew request was limited to penalty, limited to
penalty. And that is the only focus that was evdorought up before the ARB.” (EE-3 Page50, lines15-
22) Therefore, these specific charges were alreadyigs®d and therefore cannot be retried. This is
regardless of whether a remand was ordered. Thana was ordered based on dawersefindings by a
biased proceeding.

Another motion made on June™was to have the new charges (Al,2and 5;B1;and &1id%)
dismissed as well. 10NYCRR 51.6 requires that almamts to the statement of charges must be approved
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by request made to the ALJ. This was not donetla@fore these charges simply cannot be pernbiged
law into these proceedings.

Additionally, a motion was made about the lackrtérview on these new charges. The agenda by
OPMC in responding to this motion is very importemtonsider when discussing Mahar’s reasoningriaehi
justifying new charges without the interview progésving been carried out. For ease, | would emagzu
you to read the transcript for this part (pages bMWhat kind of jurisprudence is Mr. Mahar rendgrwhen
he states that despite the fact that there areveeyspecific charges, they do not require an uney
because the larger issues of the case were cowvetieel interviews that were already done in thd.pé&sthis
some kind of a joke? The law states that | haeeitiht to be informed of the charges and thatvkeharight
to be interviewed on those charges. To now saybib@ause certain terms and clinical issues were
peripherally discussed in the original interviewattl was afforded my due process right to haveessed
these charges is absurd.

For example, Mahar uses the fact that | wrote darsive response (ex: 24) following the report of
the first interview to establish my having beenegitthis right on the subject of rupturing membrames
Patient A. The discussion about rupturing memisahging that document was in the context of being
accused of wrongful induction without an indicatiofihere was no issue at the time about the fatttér
water was wrongfully broken or exposed her to urikles while having the cervical exam she had.sThi
was because breaking water with the exam paran@ténat patient happens everyday throughout thieeen
specialty of Obstetrics. To think that this woualowv be a charge is, in my opinion, the most absurdy |
think | have seen during this entire sham of agrason. So absurd was this charge and moreoeer th
conformity to it by Dr. Tatelbaum that | made iryelear in my closing statement that anyone whalao
ever testify that this was a deviation must immesdiyabe disqualified as a valid witness in these
proceedings. This is the most intellectually drsést diatribe conceivable such that is establiahesw
standard of care that will essentially implicatemsyvObstetrician in New York State. Exhibit 24 domt
address this ridiculous accusation and any asgeddithe contrary is totally improper.

Mahar also uses this twisted logic to deal withriber charge involving the use of pitocin as well.
Again, merely discussing the use of pitocin in @tenview or the fact that another patient had & pelical
condition, when these matters themselves were rikgesubject of criticism, does not constitute my
afforded rights. Either ALJ Lynch is biased favayiMahar or he is simply uninformed of the law white
was entrusted to uphold when he states throudlidtH3) the following on page 56you know, | do think
there is a distinction between what is required ainterview and what is required in the charges And
the interview just requires that the broader issuede discussed...”page 571t is within the broader
distinction...” page 58The broader issue is... page 601f the respondent wanted the opportunity...

and all of his statement on page 66.
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Essentially what Judge Lynch is saying is that lpestause the Investigation Committee has other
issues that it feels it can justifiably pursue, tegpondent is not required to be interviewed disclosed
charges are now piled on. Forget about the obvabssirdity of this statement when put in contextafa
fide legal proceeding. Please read all of thisisedn this pre-hearing conference because there a
pertinent statements made by my attorney as wétitakectually dishonest statements by Mahar. riplas
can be found on pages 55-56 where he states thatveegiven the opinions of Tatelbaum on Apffil,&wo
months before the hearing and that these wereabeslkfor the charges. He then states (page 36yé¢haad
“the opportunity ...to have submissions if he wishedo regarding submission of the care, and no
objection or request was done.” But on page 55 he statéand on — | believe it was April 11" | sent a

copy of a draft Statement of Charges which includethe charges which respondent is now reacting

to.” This man is an officer of the court and of th@dagoverning the “investigation of professional
discipline issues involving physicians.” (OPMC nugsstatement)Does he even know this law? This law
is very clear and states that providing an oppdrdar an interview is mandatotyefore an investigation
committee is even established. And any commeritemrdr otherwise by Tatelbaum cannot be constducte
for the purposes of OPMC investigation and chaogmétion untilafter the interview.

This is because if the issues are baseless, then@snt has the opportunity to establish this and
avoid an investigation committee from convening Ewying a formal charge. So in order for an iskue
become a charge, an investigation committee muke rtes determination. And according to the law, a
interview is a conditionPrecedent” to any investigation committee’s existence. ®wldoes Mahar
explain the fact that on April'6we were given the criticisms of Tatelbaum and mowApril 11" these

criticisms are now formal charges from OPMC allheit the obligatory interview as stated in the law.

PHL 230 section 10,a,(iii) In the investigation of cases referred to an investigation
committee, the licensee being investigated shal | have an opportunity to

be interviewed by the office of professional nedical conduct in order to
provi de an explanation of the issues under investigation. The licensee

may have counsel present. Provi di ng an opportunity for such an interview
shall be a condition precedent to the convening of an investigation
conmittee on professional msconduct of the board for professional

medi cal conduct. Within ninety days of any interview of the licensee, an
investigation committee on professional conduct of the board of
professional medical conduct shall be convened. The |icensee shall be

given witten notice of issues identified subsequent to the interview.
The licensee may submit witten coments or expert opinion to the office

First, if we supposedly had our opportunity foriat@rview or even to submit written responses as he
states on page 55, how much time were we suppodaal given for such a prospect? How is it posslidée
it only took 5 days for such a committee to betpgether and render the decision to pursue thesessas
charges when the law gives a ninety day windowatoycout this obvious time-consuming task? And

doesn’t the Investigation Committee, itself, kndw tules of the proceeding when they assigned these
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charges in the absence of interviewed facts arettamss? Everything about these arguments and the
subsequent decision by Judge Lynch stinks of a stigyrlaw, the respondent is entitled to an intexwi
BEFORE the establishment both an investigation ciiteenand of charges. By the looks of what hapgene
here, the charges were all set to go contemporahewith the opinions of the state’s expert. Tikia
violation of the rules with premeditation by Matzer part of his ongoing misconduct. And there ihimg
anywhere here in the law that states as long amtar” issues are discussed and not the specffibg o
issues an interview can be waved and due processamm&d. This is again, ridiculous. And lastiyice an
interview is granted and issues identified, thenl#w requires that respondent be given writtercadfter
the convening of said investigation committee. Thmments by a hired expert are not the same @sreaf
written notice of concerns raised by a formal itigagion committee as is written in the law. Bysthot

having been done, they are in violation.

And the most important motion of this day was tgen@imothy J. Mahar removed or step down.
There is again so much to say about this manalsded to in the last appeal. His continued degula
manners and conduct introduce a new standard satiausness within that which is known as the @fioé
Professional Medical Conduct. | don’'t know whaieyof oversight there is at this agency but fos than to
have been able to behave and yield the power dbtéite of New York in such a debauched way is damn
near criminal. At the very least, he should bearndvestigation himself for professional misconduthe
long and well known history of abuse that leadsaoify discussion on OPMC was personified immediately
upon contact with this man. And he no doubt ig/familiar with the practice of sham peer revieke is
being challenged on the grounds of rules violatiomsconduct, conspiracy, malice and having himseén
implicated as part of the bias that “pervaded thtee proceeding” which was the conclusion of ylast

intercession of these matters on appeal back i6.200

Submitted for consideration in this argument agsaithhe Defenses, Requests and Motions of the
Respondent dated June 8, 2QBE-2). Compelling arguments are made for the steppavgndof this man.
Since the very beginning, Timothy J. Mahar has sheuch abuse and arrogance with his apparentéissitl
authority that the number of instances cannot befiably represented here. It will be clear frtime text of
this document the number of times he representsdiinm this manner. | have even noticed several
instances throughout the proceeding where it isoatsvthat subtle adjustments were made in how he
conducted himself this time around. It was intehttenot give the appearance or a record of a sikiime
while actually doing it. However, how he behavedehin many ways was a continuation of the how he
behaved in the first hearing — dishonest.
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Upon the completion of this document | urge yoedasider the actions of this man and the
arguments made against him so as to understandhehyotion to have him removed was made in the firs
place. Mr. Mahar’s exercise in due diligence st tf a man on a mission. He chooses what proesdar
follow and what evidence to bring. There are rary exculpatory materials introduced. Not oncelieas
ever verified my clinical record since | have beer of my training. Isn’t the charge of the OPMC
protect the public from imminent danger? If s@rth would personally like an explanation of howsithat
| am even under investigation in the first plateeally do. | make this request because if oneevie
compile every single office case, obstetrical Gase surgical case over the past 10%2 years of ntfipeait
would be unbeatable as far as achievement by arigddew York State. | understand the brashnesbisf
statement however, | have put forth a tireless lafdyork over these years that has been an accshnmpéint
not even | thought | was capable of. | have workexy hard to get here with my overall complicatrate
for every aspect of my practice being zero percéam not immune to everything and have had thregr
complications in this time, all the result of odctarrences. | have otherwise performed thousahdases
with many being highly advanced pelvic reconstiecsurgery. | take on cases that most would not be
confident in their skills to so themselves. Th&ssvgo evidenced with the various physicians | lewded
these tens years.

| have always tried to exemplify the inner drivetiging to master everything |1 do. With my records
as a testimony, | have achieved this goal to agpaidevel of satisfaction. Absolutely nothing &si
anywhere in my record that speaks at all to anyam@is in any way close to putting the public imiment
danger and Mah&nows it. He would never introduce my clinical record as@ans of thoroughly carrying
out the order entrusted in him by the people of Nerk. Again, this would have been exculpatoryndA
when a state level official with the taxpayers ddlat his disposal deviates from that which Fsgposed
to do in protecting the public with his hidden amdinous agenda, he carries down more than whéitthes
game can imagine. Several livelihoods are at dbekause of this man as well as the reputatioheof t
Department of Health.

ALJ Lynch should have been more diligent in enguthre absolute transparency of these
proceedings as being fair and impartial given th&t Hearing was being carried out under remanih fitoe
Appellate Division of the Department of Health tbe State of New York because of a lack of such

guarantees. His ruling was erroneous and biasgidsidRespondent.

There was also an issue after the conclusion ofifa@ing with Respondent’s Proposed Findings of
Fact(EE-1). When it was wholly written and submitted by Mingwood, it was immediately objected to
by Mahar because there were references about tgication of the charges from the first to the @ed

hearing. Mahar’s objection was immediately mehwjiistification by Mr. Ringwood in that the entire
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transcript for Dr. Burkhart was in evidence and pattions of it. Please refer to the attached e®pif e-
mails between myself and Mr. Ringwood concernirgséhissues raised by Mah@E-13 and EE14).

Nothing had been redacted and there were multgiégences to the old charges that were no longer
in the new Statement of Charges. Therefore, dileetoules of evidence, there is no argument thate
made to exclude these references and thus no anjuonexclude the entire Findings of Fact. Asdaithe
importance of the Findings of fact. This documssmved as the foundation of my defense. It wdkamntly
written by Mr. Ringwood and put the Hearing Panehotice by apprising them of the rules of delitiera
and their duties in their capacity as adjudicatothese proceedings. It set clear, the way irctvieixpert
testimony was to be considered and how it pertaineékde DOH'’s position of having the burden of droo
these proceedings.

It additionally impeached every charge and evesirteonial argument put forth by the State. In
essence, it was a home run. So conclusive wergtisnents that it had to be kept out of the prdicegby
some maneuver. While we can never know what ittwatscompelled ALJ Lynch to avoid a direct and
decisive ruling on this issue, several points niesinade here. First, this was a simple matteetide.

The rules of evidence are fairly basic. If the ptete testimony is in evidence, then any referdaceis
therefore valid, acceptable and allowable. Theguhatwas made by ALJ Lynclis consistent with nearly
all of his previous rulings in that despite the lamd associated argument clearly establishing ositipn,

he inexplicably chose to either rule against, dhia case, put it off in such a manner as totlget lost in

the shuffle. His ruling was the following:

Dear Mr. Ringwood and Mr. Mahar,

Mr. Mahar's motion to strike portions of Respondent 's brief will be addressed in the
Determination.
Regarding the typographical error, it was obvious, as you indicated, that you intended

the word "irrelevant.”

William J. Lynch, Esq.
Administrative Law Judge
NYS Department of Health

This motion wasiot addressed at all in the Determination. Not onatioe despite the absolute
charge for them to do so. In fact, there is nghire ARB can read on the record that confirms titat
Hearing Panel saw this summation docun{efi-1) at all. They were duty bound to address eacheardy
finding of fact submitted in their Determinatioifhey did not at all and thus “failed to performuyd
enjoined upon iby law”. See below. In fact, the entire sectiorNefv York State Civil Practice Law and
Rules Article 78, section 7803 has been violatethis/Hearing PanelBased on this alone, their Determination
and Order should be disqualified. However, th& adds to the basis for why these entire proceedin
should be thrown out for good. This is the sectimé in a row they did not do this. There is asa
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There is no way a sham proceeding can cover uperetord the findings of fact as they were presehy
Mr. Ringwood in his Brief to the Hearing PanEH-1)

Decisions, determinations and orders. 1. A final dasion, determination or order
adverse to a party in an adjudicatory proceeding sl be in writing or stated in the
record and shall includefindings of fact and conclusions of law or reasonsfor the
decision, determination or order. Findings of fact, if set forth in statutory language,
shall be accompanied by a concise and explicit séahent of the underlying facts
supporting the findings. If, in accordance with agacy rules, a party submitted
proposed findings of fact, the decision, determin&in or order shall include a ruling
upon each proposed finding A copy of the decision, determination or order sall be
delivered or mailed forthwith to each party and tohis attorney of record. (State
Administrative Procedure Act — section 307(1)).

“The only questions that may be raised in a proceedg under this article are:

1. whether the body or officer failed to perform a duy enjoined upon it by law; or

2. whether the body or officer proceeded, is proceedinor is about to proceed
without or in excess of jurisdiction; or

3. whether a determination was made in violation of leful procedure, was affected
by an error of law or was arbitrary and capricious or an abuse of discretion,
including abuse of discretion as to the measure onode of penalty or discipline
imposed; or

4. whether a determination made as a result of a hearg held, and at which
evidence was taken, pursuant to direction by law json the entire record,
supported by substantial evidence.”
(New York State Civil Practice Law and Rules Ami@l8, section 7803.)

Without a single reference by the Hearing Paméhése submitted Findings of Fact, it must be
concluded that they never saw it or they simplyorgal it. There is nothing the Department of Health
say to correct this fact. They cannot go backsaydthat the Hearing Panel did see it becausendtis
evidenced or decided upon anywhere in their Detaation. It's too late.

The ultimate conclusion here is that this docunreagprevented from getting to the Hearing Panel
which was a prerequisite for thdmefore they started deliberations. It would have alsanegrudent for
the Hearing Panel to have gotten these Finding=of at anytime after the start of deliberationsiclv
again there is no evidence for as well. ALJ Lyrnohhis illogical ruling and unconventional mearys b
which these issues would be decided through therBénation, in essence enabled it to be excluded
altogether. This is not only a violation of laweliminate from the game the most compelling argainto

date in refuting these spurious charges. Thikaslthe markings of a very troubled and contrived@ss.

It is evident from the above that ALJ Lynch notywlas exhibiting favoritism towards Petitioner,
but that these rulings significantly biased Resgonidrom getting a fair and honest adjudicatiothef

material facts and charges. A list helps estalhighvery clearly.
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As for ALJ Lynch’s ruling on the motion challengitize entry of new charges — against Respondent.

As for ALJ Lynch’s ruling on the motion challengitige legal right to have been interviewed on new
concerns before new charges can be formulatedirsidg@espondent.

As for ALJ Lynch’s ruling on the motion challengitige time to a new hearing as being a clear
violation of the laws governing these proceedinggainst Respondent.

As for ALJ Lynch’s ruling on the motion seekinglaost adjournment of the start date due to pre-
existing commitments — against Respondent.

As for ALJ Lynch’s ruling on the motion challengitite persistence of the Gross Negligent and
Gross Incompetent charges in the new hearing wienwere not found to have been proven duringitee f
hearing — against Respondent.

As for ALJ Lynch’s ruling on the motion asking thEimothy J. Mahar step down — against
Respondent.

As for ALJ Lynch’s ruling on the motion by Mahar lhave certain portions of Dr. Burkhart’s
testimony redacted that dealt with the no longgedtl charges so that there was no official recbtteo
Findings of FactEE-1) to the panel knowing the damaging impact of thisrimation — against Respondent.
To this day, he has made no official ruling on ghesatters and clear and convincing evidence etkiatshe

Panel was excluded from seeing it wholly or pdjstial

Transcript Examples and other related arguments:

This section is presented in a form where transtegtimony is cited and argument is offered
associated with it. Many issues will be covereduding but not limited to bias, error in law, cadictory
statements and dishonesty. Some are blatantoane are subtle with varying lengths of discussion.

These further our arguments for this appeal andldhzause everyone on the ARB to completely
guestion the integrity of this Hearing. And morenut should cause everyone on the ARB grave aonce
that the agency is being used in this way. Thiseexperience has confirmed for me as to whyetlaee
honorable individuals nationwide pushing for refdmpeer review proceedings because of this wicespr

abuse of the process. The ARB has a chance to ansetement here.

There is so much disturbing information that cargamered from the transcript that there is simply
not enough time to cite it all here nor should ¢hiee a need to inundate this appeal with redurelarhples
of a central claim of a fraudulent proceeding @uétulent charges. The language and demeanorsoALii

seems to be that of someone who has an agendeMidgas little help and ability to the Respondant
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defending these charges. It is with great impagahat the ARB’s exam of the record and transeript
identify that these thwarting tendencies and theocoesinue throughout. The transcript referencaedi
below allow the reader to clearly recognize theeaisdéed points that are made. Unless otherwisedyail

page numbers refer to the Hearing transcript dintemy. All other references will be specific.

Page 64 lines 8 — 150pening statement bias:
Dr. Caputo: ....Secondly, my record as a physician —

ALJ Lynch: Time’s up.
Dr. Caputo: That's 20 minutes? | feel like it® minutes, your Honor.

ALJ Lynch: I'm sorry. | did calculate improperlyrhat is 10 minutes.

Page 153 vs. page 294
Tatelbaum implies on direct that the blood lostrthe baby could very well be explained by the

existence of a diffuse subgaleal hemorrhage cdomgdite skin area being disrupted with instruments,
however, on cross Mahar objected to Respondentiqoagy Tatelbaum on the proper placement of foscep
and ALJ Lynch sustained saying it was irrelevartheocharges even though Mahar and Tatelbaum imply
that the placing of the instruments caused the ndrage. Respondent was not allowed to counter this
wrong information being given to the jury. Maharagain allowed to bring up placement issues in his
closing when Respondent was not allowed to quedtatalbaum on this issue because the ALJ said it

wasn’t part of the charges.

Page 153 and 154 lines 21 — 11:
Dr. Tatelbaum: A subgaleal hemorrhage is bleetetgveen the skin of the scalp and the bone. And

there’s a space there where the skin attacheg tekilll, and in situations where that skin aredissupted
with instruments or vacuum, depending on what'slugre could be bleeding in that space and ¢hat |
called a subgaleal hemorrhage. And that spaesutd be all the skin over this part of the hedehd if
there’s bleeding under that skin, there’s a lasmdce there for blood to go.

So when it says diffuse subgaleal hemorrhage,dibuld be hundreds of cc’s of blood
from the baby that could accumulate in that spatteat skin was traumatized by an instrument. [#ad's

what diffuse subgaleal hemorrhage means.

Page 154 and 155 lines 25 -6
Dr. Tatelbaum: ...So the only other place that wascdeed in the data that the blood could have

actually gone is the space in the head, the sublgaéenorrhage. So that could account for, you kreow

rather large amount of blood loss from the baby.
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Page 294 and 295 lines 11 — 11
Mr. Mahar: Judge, I'm going to object. | meauoh’t think there was any charge regarding the

type and actual technique with the forceps.

ALJ Lynch: I'm looking at the —

Mr. Mahar: The indications for the forceps, yeast ot the technique or —

ALJ Lynch: It was a whether or not there was a@ggmedical indication for use of the forceps.
There’s no charge here that says that the puttintp® forceps themselves was done inappropriatelyas
that they were put on without adequate medicaktgbhn.

Dr. Caputo: Your Honor, | mean he testified to kirags on the baby, abrasions on the baby,
implying that the forceps may have been put onrirecly.

ALJ Lynch: I think his testimony was they may halefted and | don’t think there was any
testimony that —

Dr. Caputo: Okay, okay.

Page 1848 (in closing) lines 13 through 19
Mr. Mahar: Looking at Patient A case, Dr. Tatellatestified regarding the abrasions and the

bruising that was down on the fetus’s—down to thesl of the left clavicle. He opined that at sgpot in
time the forceps must have slipped during the @afghe surgery to create this — these types okimgs.

Allowing the above to happen unduly prejudiced thganel and the written record of the proceeding.

Page 203: ALJ Lynch sustains objections from Mahar wheng®eslent begins to challenge Tatelbaum on
levels of pitocin needed during the course of Bbof. He contradicts himself with the followingéis page
203 lines 11-18 and page 202 lines 10-19. Themtheediate objection. These pages illustrate cetep}
the evasiveness and duplicity of Tatelbaums testynd his was far from honest, direct and forthtigh
described by the hearing Panel in their Deternamaéind order. And further, sustaining the objection
illustrates that ALJ protects Tatelbaum and Petérts case.

Page 614 ALJ Lynch denies yet another motion by Respohtteneschedule a hearing day. Respondent
had already rescheduled many patients onto thigrdaypreviously cancelled appointments due to this
hearing. It was a big problem for Respondent’sfica since he is a solo practitioner. Isn’t thepBrtment

of Health charged with looking out for patient rigland interests?

Page336: ALJ Lynch said that Respondent must not ask bopesstions and that he could only ask specific

guestions directly in regard to what questionspiiioner asked as to standard of care. Thiddimin was
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aptly countered by Mr. Ringwood as being “undulstrietive.” Also onpage 337Mahar objects to
Respondent’s attorney participating in the disaussis to what he feels is allowed in the hearing daw.
Mahar states that because Respondent is doingdbhe eéxamination he can get no help from his attoom
the objections. This is an unfair and biased.

Page 345 ALJ Lynch did not allow Dr. Hingre’s interviewotes into evidence. The interest of a fair
process supersedes the Judge’s previous ordeeci@Bp since the evidence in question was crehyetthe
State and available to the State and its witnasguite some time. The State has an obligatishtow the
entire record, even if it includes exculpatory evide, to its withess in order to make the procassahd
lawful. This was not a piece of evidence that @ilable to all parties before this day. It wastdithe
State’s file. To say that he needed it ten daysdvance has no basis in law and logic. Firstag not new
evidence so every side has already had their chtanmesiew it. Thus, setting a ten day limit hasmerit.
Second, it was not going to be needed until thecdnide Hearing anyway since it was submitted ffier t
benefit of the Panel during deliberations. Andloiations were not to take place for weeks to coiftee

testimony was as follows:

Dr. Caputo: Judge, at this time, if | could, likd to introduce this document into evidence. T&ia
interview with Robert Hingre, the neonatologist wias present for the delivery by the New York State
Department of Health.

Mr. Ringwood: Provided to us by the Departmeniteélth.

Mr. Mahar: Object. Not without Dr. Hingre.

ALJ Lynch: The other issue is that it's quite cld@at any exhibits that are being offered in
evidence, they had to be offered 10 days in advpaceny order. I'm not accepting any exhibits tpda

Mr. Ringwood: Let me quickly respond to that. dAlr interhearing conference | believe, and in my
papers, | indicated depending upon testimony, akhbibits might become necessary and this is otlecsie
circumstances, that’s our opinion.

ALJ Lynch: And I'll state for the record here, rayder said that if there were, they were to bemive

provided to me 10 days in advance. You can movelegse.

Page 341 - 343 Respondent tries to cross examine Dr. Tatelbasito his opinion that it only should take
30 seconds to get the baby to the NICU team. Asp®wdent tries to establish the individual steps to
perform on the baby and the time they take to perfio order to refute Dr. Tatelbaum’s opinion thadse

steps altogether should only take 30 seconds Mha¥vlabjects and the ALJ Lynch tells Respondentagen
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on thus not allowing him to properly challenge Tia@@m’s opinion. Tatelbaum is continually allowted
provide his opinion without having to back it upthvfacts. Such continued restrictions of crossreia

wrong.

Page 355 and 356:ALJ Lynch states he won't allow argument in quastig, but that it could be included
during summation and in the brief. This statenignthe ALJ clearly establishes my right to a sumaomat
brief and that he expects one to be submitted th#¢hobjected to argument. As already alluded tvap
upon submission of this Summation Brief or Findin§&act, there is no record of the Panel everritavi
seen it either partially or in total.
Lines 24 — 8

Mr. Mahar: Again, it's argumentative, Judge.

ALJ Lynch: You know, this is — I'm going to sustdhe objection. This is the type of thing that i
argument. You can include it in your brief later@ur your summation, the fact that that is ndtene, this

witness can't testify to that.

Page 350 — 3550n cross examination of Tatelbaum, Respondeagihbéo go through Tatelbaum’s theory
of the cause of death. Because the autopsy daesipport Tatelbaum’s theory, he suggests thatti@psy
report is wrong because whoever did the autopsyldhiave characterized the findings differentlys goon
as Respondent starts to connect the dots of athttie and demonstrates that Tatelbaum’s opiniois
supported by the facts of the autopsy and the ptatesport Mr. Mahar objects and the ALJ agairtans.
Again, these are foundational principles that ai@dp brought into the discussion and moreover defemd

they are being denied over and over again. Theabmess is blatant.

Page 356 — 357 Again, Dr. Tatelbaum continues to discount tathplogist’s finding on autopsy and
changes the facts that exist. This sets up yghansustained objection by ALJ in favor of Petigo.

Line 15 — 18 : Tatelbaum: It was pretty clear pla¢ghologist knew it was a forceps delivery but that
was a total mischaracterization of what the cadskath was in my opinion.

Line 25: Tatelbaum: | think that the report msinaccurate reflection of what happened.

This witness has continually violated his duty &se#ow of ACOG all throughout this proceeding givhe

rules that govern expert testimony. In this cageis clearly speaking way outside of his areanoiiedge
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by concluding that a board certified medical examimedical doctor, pathologist doesn’t know whaish

doing in performing an autopsy. This is even atstr by sham peer review standards.

Page 358 - 362. Respondent tries to challenge Dr. Tatelbaumismpinion that the autopsy and pathology
report must be wrong. He tries to show how thermspare in fact correct and the material evidesugports
another cause of death. As soon as it's obvicatsRespondent is gaining ground, making Tatelbanok |
uninformed, and proving another cause of deathtlamtrue place the excessive blood loss occurredLy
interrupts for a break and to disallow any moressrexamination about Patient A. Respondent isvatio
only 5 more minutes on the matter. This is a diliedtation of Respondent’s right to cross. létk is an
area pertinent to the case that is the subjeatosoof exam, it cannot legally and jurisprudebty
restricted.
Page 362 — 363 lines 20 - 6.

Tatelbaum: | don’t have any idea why there waslfeitihedema.

ALJ: Stop for a minute, please. It's now 9:30 andhis point | feel like we’ve covered more than
sufficiently Cross-examination of the September2@8livery. We were opening this morning and jost
finish up on Cross-Examination, it was rather egiemlast month, so at this time Cross-Examinason

concluded.

Page 364 and 365 lines 4 - Respondent is making Tatelbaum look very badelbaum is not answering
the questions because to do so would support dsfecase. The ALJ interrupts and rescues Tatelbaum
from himself and says that Tatelbaum doesn’t hawantver if he doesn’t know the answer to a verycbas
medical question.

Dr. Caputo: Doctor, | wanted to ask you aboutvioed focal on that pathology report. Doesn’t
focal mean that it's limited, would you say?

Dr. Tatelbaum: | would say so, yes.

Dr. Caputo: So limited amount of edema or a fawabunt of edema would infer a relatively short
time frame that that had been present, correceraibe it would be diffuse, is that not an assuopta
reasonable assumption?

Dr. Tatelbaum: | think, could you clarify for mehere, what issue it is that you're trying to gettme
answer for.

Dr. Caputo: I'm trying to clarify the significanad the word focal, meaning that it was limited,

correct?
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Dr. Tatelbaum: If it — can | ask a question fouy Does it relate to —

Dr. Caputo: No, | don’'t want to —

Dr. Tatelbaum: Does it relate to my opinion imterof whether it's possible for that baby to have
bled sufficiently into the placenta to cause theawcrit to be as low, is that what we’re gettitg a

Dr. Caputo: I'm asking you the questions hene,as to whether or not focal means longstanding or
shortstanding?

ALJ Lynch: Doctor, if you can’'t answer a questitmt’s fine, if you can’t answer that.

Dr. Tatelbaum: | can’t answer.

ALJ Lynch: If it's not clear enough for you, saguycan’t answer it because you don’t understand.

This is absolutely incredible of the ALJ to hawend this. These are not difficult questions abatl
Tatelbaum is clearly being his evasive self knowudgwell that not only was his theory wrong bbat
Respondent had him cornered as to the truth of idygppened to this baby. A quick note about therthi
guestion here. There can be no claim that Tatellt@ad no prior knowledge of this theory since & baen
in evidence since the first Hearing. This is exl?d. This was Respondent’s first lengthy docuterihe
OPMC after being sandbagged following the firsemtew. It describes in great detail every siragpect
of the two cases in question at that time. Theas @efinitely a sour tone given the treatment effétts and
the dishonesty already being displayed by OPMCnédtleeless, this information has been in the possess
of the Department of Health for years. As an gsafter having learned the rules of the proceedmwell,
it boggles the mind as to how those first two cageghrough the investigation committee and were
recommended for a Hearing? Exhibit 24 couldn’tehbeen more explicit with the facts, science and

practice of the medicine in these instances.

Page 381, line 24: Mahar suggesting testimony by answering quesbof. Tatelbaum.

Erroneous ruling during 8/13/07 Inter-Hearing Confeaence. (EE-6) Page 31

ALJ rules that it is appropriate to proceed with tlew charges even though the experts have
different opinions. It is a violation of the ruleéthe proceeding, but it also demonstrates malicthe part
of Mahar and the OPMC. The fact that two stateeetspdo not have similar findings upon review @& th
records demonstrates that there exisenge of standard of care.To the extent that respondent and
respondent’s expert agree as to the standard eficéinese same cases and the hearing committedlgav
expert equal weight also establishes an even fultiggimate range to the standard. The recordrbje
indicates that there is a range in standard of @adeACOG acknowledges this as wdllE-12). How can
the OPMC pursue these charges when such a rarige @xpert testimony exists? And it is it comgdiete

inappropriate for Mahar put on the record someafsybf a confrontation between his expert Poniana
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Respondent Caputo. Nothing of the sort ever oedurAnd if Mr. Mahar is going to mention Crouse
Hospital’'s review of Patient A’s first case and tq@nions of their expert, he should be completthat this
expert was confounded on many conclusions andsstade if he were to have been given the entirertgc
he could understand what happened betteE-q§ page 30)

Erroneous ruling on placental grading documents. EE-6, page 12; EE-9 and EE-10))

ALJ Lynch does not allow these into evidence. Byallmwing this evidence in, the committee made
an erroneous finding of fact especially in lightnofy own and Dr. Burkhart’s testimony. The restithe
omission of these materials is an inappropriategul There was testimony on Grade 3 placentasi@et
witnesses — Caputo, Burkhart and Tatelbaum. Aeg#nel was confronted with a significant issue tha
being of the placenta and its relationship to #talflungs in evaluating for maturity. This sulbje@tter
was the basis of much discussion. It would hawenbeelpful and probative if they were able to $eein
writing. This is exculpatory evidence and was segfully kept from them and from entry as an o#ici
exhibit.

Furthermore, these articles are from major jourmatbe field of OBGYN. ALJ Lynch rules that
“they are articles which are used to bolster the t&imony of the experts.”(his next two sentences are
critical). These articles are journal publicatiaisnedical evidence. They authenticate any stat¢mbout
placental grading and its association with fetaglunaturity. It clearly establishes a scientifigacceptable
method of addressing the issue of lung maturity 87 wk gestation. Absent any credible testimaagnf
Dr. Tatelbaum on this issue because of his admliételdof knowledge in this area, this expert far thate
cannot adequately testify as to the range of tuedstrd of care. Nowhere in the charges doestd giat the
respondent deviated from the “gold standard”. Aurther, Tatelbaum is wrong when he states thatviloe
standards for determining lung maturity are the iagentesis and the biophysical profile (BPP). B is
only used as a means of assessing fetal well hesnglly after a non-reactive non-stress test. 'Shiat If
the easiest means of determining the oxygenatainsbf a baby (the non-stress test — NST) is egaly
then the BPP is done as the next level up in matiisgdetermination. The BPPngver used to assess fetal
lung maturity. This is intellectual dishonestythis witness while offering up testimony that othiese
sounds clinically accurate. Has these documergs Bkowed, this Hearing Committee would and should
have been compelled to rule that respondahtadequately assess the fetus following a non-stess®n

December 4, 2003 and thus a finding of not guihytlds charge.
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Erroneous ruling August 13 interhearing conferenc€ EE-6).

Also, Dr. Hingre’s interview notes were given todgendent on the first hearing day. This would
constitute a violation of the rules of the procedoy OPMC Producing a document at the last minute that
the DOH had in their possession since 2003 dematresta lack of due diligence on their part. Adhia
kind of stuff is seen over and over with Mahar legdhis prosecution. It contained exculpatorydevice as
to the charge of the delay in getting the babyh&NICU team. Had the new charges been the sutfject
required interview while at the concerning isswgstof the proceedings and all documents thentsemt
investigative team on these issues, this chargeneegr have been brought. Especially since thasgehis
based on subjective information (a nurse in theraoxiously waiting for a baby they know they had t
resuscitate) and not any verifiable data. Dr. IHéng much more experienced in these matters and hi
opinion that the time did not seem excessive shbaled brought the investigation committee to the
necessary conclusion that this concerning issuabaserit and no true material evidence and theeefo

ought not to be subject to charges.

Committee Member Srishkandaraja Bias:
This is a very important section of this appeat has already been established here, the findings

from the last hearing were overturned by the ARB the bias that “pervaded the entire proceedirghfr
one panel member. That was the Ob/Gyn membeleqgbdhel. It was recognized that this man could
unduly influence the opinions and determinationthefother panel members by being biased. Thexgior
order to avoid a problem with a new hearing, dligehce should have been the order of the dayletseg
the new Ob/Gyn member of this panel. This is Disttkandaraja. We were given notice of these theve
panel members within a month of the new hearingvak not immediately apparent that anything was
amiss. However, given a history of improprietyagery level from my experience with OPMC, an
automatic level of suspicion developed before artamly during the hearing as to the authentioftjhe
process by which these panel members are chogemarning of the first day of the new hearingydis
realized that Dr. Sriskandaraja was directly cotewto one of my adversaries at Crouse hospital, Dr
Byuong Steven Ryu. | am now batting two for twdenms of this exercise. A motion was made to ALJ

Lynch on these issues and can be followed in trgnd&EE-4).

It must be emphasized here that Dr. Ryu was fohidgeveonsidered a friendly colleague thus the
references that appear to indicate this. It wasunbl later that | would learn of his true mots/such that
we have little interaction anymore. This fellow nigen of my Ob/Gyn department has been a behind the
scenes participant in the department’s effort epprating this sham peer review technique on rasdlpast

six plus years.
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The following are presented as to his classificatie an adversary of mine. We were medical school
classmates and graduated together in 1993. Wefsling with a similar crowd. We both went into
Ob/Gyn. He, the son of a very successful Ob/Gytatpdid not match for his residency his first yea
applying. |did and went off to Michigan. He edd#p having to settle on training here in Syracudech
was the last place he said he wanted to be. Hedemgl becoming the “golden boy” of the departmént a
Crouse because he was a sound doctor and morezasared to be an Ob/Gyn by his father. He graduate
residency and joined the most successful praati@yracuse.

| now return to my wife’s home town of Syracusel 898 and put up a clinical body of work which
results in my name being recommended throughoutdkpital as a doctor worth seeing. | must corelud
that this was received as a threat to his “gold®yi btatus and it became somewhat obvious in Hiser
towards me. After patient A’s first delivery inf@ember of 2001 with the loss of the baby, he ctomay
house the next evening after | took a day off wate supposedly came as a friend to see “what had
happened”. At that time, it was one day beforepitiminary autopsy report would be available edivey
that the baby was unscathed by the use of forcépshwvere ultimately vindicated as a cause of deathe
final report. So when we discussed the case dilddtwhat | knew and that | really did not have an
explanation at that time as to how that baby cbalk died. While he said that he was concernedtabo
how | was doing and about the obvious implicatitins case might create for me medical legally antthe
department, he never followed up once thereatfter.

The day after this meeting, Ryu was boasting ardus@ffice all proud saying that “Caputo killed a
kid the other day with forceps.” | did not know thie this until last year when in preparation foistnew
hearing, | was discussing this above home encobetereen us with one of my office staff. This patar
staff member used to be the nurse manager of Ryatdice and the actual nurse that worked direwetily
him. She was there when he was prideful of hisimdsrstanding of the facts as he was sure to aeoun
them to everyone. While this was going on, | tHdubis guy was just a comrade who was concerned fo
his friend. He had deep rooted connections withendepartment which made him advantageous to dsve
an advocate during these days.

Well, not only did | not hear back from him, ninays later, | was called at night by the Chairman of
my Department and told that my privileges to perfaperative vaginal delivery were suspended. WMais
all without a single ounce of due process and &irttore due cause. It has always been my belieRya,
whose main political connection is that he chdiss@&yn QA committee, went back to his fellow cranie
the department and filled them in with what hisdasions were from our conversation some few days
earlier. I'm sure they too were told,“Caputo killa kid...” Hospital bylaws were violated by my
department and thus the hospital in levying susarection. | now know that this was, back therngearc

example of sham peer review. It follows the recifth great precision all the way up to a hearimdront
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of the hospital’s medical executive committee. uBecrupulous were their actions that | filed a farm
complaint with the department of health in Septenad002 and never had a single thing come of it -
(OPMC # 02-09-4875). | never got a single lettenf OPMC that they had a conclusion to their
investigation. They did, however, assign it a falwase number. So how is it that the Department o
Health, although required to investigate every ciamp of misconduct just happens to not follow tlgh
with this one? This has been brought up before.

In September of 2003, | felt duty-bound to sendtlamocomplaint to the department of health over
issues involving funneling of patients from an mifay clinic to a particular practice. This nonhly resulted
in loss of my own patients but a horrible caseaijligence with a set of twins in a patient fromiféedent
referring practice that, were it not for this fufing of patients, this outcome would have no ddudxn
avoided. The practice receivitige patients was that of Dr. Ryu’s. | truly hagt to make this complaint
because it was clear that there is selective irgaggin and | simply did not want to be any moreoived
with OPMC than | needed to. However, the egregiess of the twin case gave me no choice by my
obligation to report misconduct. | was clear te thvestigator that | did not want anyone to gét inouble
but that | wanted it to simply stop. | recorded ttonversation for verification of what was salahever
heard back from them and the funneling from my ficacstopped. The point here is that Ryu evenguall
found out that it was me that wrote the letterahplaint after they must have felt the heat of stenel of
investigation. This is so because the infertitibctor also named ‘cordially’ confronted me one dhgut it.
Clearly he knew enough to ask me and | statedl thead no problem acknowledging it and | thanked fom
correcting his actions. To think that this did get back to Ryu would be ignorant.

Additionally, Ryu is the one that personally led tagoin Jeffrey B. Chick, M.D. in March of 2000
whereby | eventually agreed to purchase his practite and Chick had become good friends while iagrk
within the same shared office space. Well, Chintt bengaged in a contract which he would evenguall
breach resulting in a lawsuit that is currently ¢ieg with the Onondaga County State Supreme Cawleu
Caputo v. Chick. The point here is that within benousness of what Chick did while breaching the
contract, he admitted that he intended to pulififom the beginning. And who led me to him — Byu.

It cannot be denied that this guy is not only aveashry, but that he had motive and has already
shown an ability to act on his untoward desires.h®w is it that the new Ob/Gyn member of the Hegri
Panel is the partner of Ryu’s now retired fathét@nestly, could there be any more of a long-shahley
department in selecting this man to think that#swot planned ahead of time.

It was mentioned above that it can be speculatakiis man was made a board member for the
purposes of this very proceeding. This is suppdotethe fact that when his name is searched oglgpo
there is nothing at all that comes up with him angthing to do with OPMC. In contrast, there ardtiple

search results for the other two members of thelparhe implication here is either he has nevesigied
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over a hearing before despite being a member dfdhed. Or, just maybe, when put in context whih fact
that he is connected to Ryu, he was recruitedhigrganel to ensure a conviction. Whether thesteféav
assertions bear out as truth or not is irrelevdiey are offered however as a means by whichitea
understood how he got there and why the OPMC todkrgg to bring another hearing. Again, one would
think that getting someone to commit to sittingeostate level hearing panel for the purposes ofgoei
dishonest in order to bring a conviction on boguarges would take some time. And if there wasm® o
reliable enough to make it happen, then someonédwmed to be sought out. Sriskandaraja was that m
And if he wasn’t already a member of the boardt tieaild be easily fixed. The time it takes to gmtugh
this process is unknown to me at this time.

The morning of the first hearing was filled with aluconcern. Knowing the past performance by
OPMC, | was very suspicious of this new endeavdrad not put any emphasis up to this point oreittaal
panel members as | was trying desperately to pedpara hearing in which we had only a few weeks to
prepare. | remembered the e-mail with the nameiseopanel members mentioned that the Ob/Gyn member
was from the Poughkeepsie area. With the knowledgew Ryu paraded around his office, | recalleat t
he too was from this area. So | did an on-linedeaf this new juror and mugiot to my surprise, he was
not only another infiltrator, he was Ryu’s fathgpartner in practice. | shouldn’t have to everuarthe
obviousness of this finding. This is so much aflectrof interest to say the least and a clearatioin of
everything constitutional to say the most. Thithis very reason why some of the processes witi@mules
of the proceedings at the Department of Healthdjodicating matters of Profession misconduct are
dangerous. They are clearly easily manipulatexthoeve whatever purpose desired. In this instahce
marks the second time in as many hearings thadbi&yn member of the panel was fraudulent. Does
anyone at the Department of Health recognize thiseeng very bad?

Well, this issue was brought up immediately upontact with the ALJ. Please read the transcript
for this pre-hearing conference of June 22, 2@BKE-4). In addition to my statements, Mr. Ringwood neke

some very important points for the ALJ to considéhese can be found on page 17:

When this information was revealed, it was suggedtiom the immediate lack of response by
Mahar that a preconceived effort had been budfeitiere were an honest agenda with his case, hubdwo
have been equally disturbed with this news andbwous stain it would leave on the proceeding teefb
even got started. Instead, he offered up a lampkeation of how he understood panel members to be
selected and how their voir dire based screenicgnsed out to avoid the appearance of bias. tiles that
the panel members are first selected. It is dmytthat they are asked if they know anyone invbiveh
the proceedingHE-4, page 14) How is it then that these Panel Memhesv&ed this latter stage of
empanelment? Wasn't Dr. Srishkandaraja askedédpdlard or better yet, didn’'t he recognize himdeit
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he was connected to Respondent. Whether the ajmimpguestions were asked or not, this panel membe
knew that his partner’s son not only lived in Syrse but that he was an Ob/Gyn physician in the same

department as the very Respondent for whom henawll sit in judgment.

The ALJ ruled that he would query the entire paseio any advance knowledge of the participants
or any of the issues. You could imagine how re@sguhis was to me given all that had occurredaithis
point. Does anyone really think a rat is goingtionit he’s a rat when the objective is to hide tleay fact?
To have relied on this means to ensure the integfithe Hearing Panel in light of these seriougeasarial
connections and the astronomical odds that it wsisg coincidence he was empanelled, opens upriliie
proceeding to bias. This was made clear to thetAatlbecause of his ruling to keep him, it wouddab
basis for appeal. You see, | already knew atwaat moment | had no chance in this thing. Theafas in
and it was sealed by the judge.

What's apparent as well is the fact that MaharthedALJ try to give the appearance that they are

concerned with the integrity of the panel during buief Intra-Hearing conference on July 27,20BE-5).

Hearing Panel Member Vacanti Bias:
It will be clear as the ARB reads these transctipés Panel Member Vacanti was biased from the

very beginning of these proceedings and carrienlitout. PHL230(10)(e) indicates that the ALJ swde
all motions, procedures, and other legal objectioviacanti was acting outside of his authority withely
objections and was making legal rulings which aserved to the ALJ and that the rulings were ireaxirr
and unfair. Again, for arguments sake, when rgathese transcripts, it must be in RAM that timsre
thing is a charade fixed on lies and deceptiorrdento achieve a conviction. Please note the rurob
times Vacanti interrupts just as Tatelbaum is eitteenered on cross exam or is providing testimdegmed
too beneficial for the defense. It is blatant.

And while on this subject, how is it then that Wacanti was selected? Once more, this Hearing is
being held as a remand for committee member Bike. Department of Health should have been ultra
careful in how they selected this panel especsifige they ought to have thought | would be lookiQy
are they that shameless? First we have Sriskajadas a clear cut person on the inside. And héevas
approved by the ALJ to continue to sit on this péyesimply saying that he would be unbiased, we& no
have Vacanti as being from Rochester, the same &3vwhe State’s Expert Tatelbaum. He tried to thee
illusion of transparency when he came forward atitiception of the Hearing and revealed that he was
aguainted with Robert Tatelbaum but that they vmatefriends, that he had no personal interestsn hi
testimony and that he could be impartial. Whieshkated that he peripherally knew this man, litaisl to
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imagine that two sixty-plus year old doctors, (tweéng an Ob/Gyn and the other being an Anestheggi)o
from the same town would never have worked climydaigether or moreover be some degree of friends
after simply occupying these professional rankdHerduration that they have. It is hat to get to know
one another when you are active physicians witlaaramunity and have children in the same schools,
especially with that generation. If ever there wasage range where the good ‘ol boy network wadislin
force it's that one. And with how Vacanti behavad will be illustrated below, there can be no dadto
his motives to direct this proceeding in the fawbPetitioner.

Even the lay person on the Panel was of the samarad)from the same town as the State’s witness
and Panel foreman. What a shocker. By this ag8ogialone in the face of what we already knowuabo
ALJ Lynch, Srishkandaraja and what will be detadédut Vacanti, she cannot be trusted as well. The
entire Hearing Committee and the ALJ have continoetemonstrate what it takes to prosecute bogus
charges at the OPMC. This is a disgrace and shmuatimonished definitively.

Transcript Examples and other related arguments: again, in the interest of time that was availdble
prepare this appeal, the number of entries hetedowilimited. It is not necessary to list each andry
example of Vacanti's prejudice. The following 8luate the point loud and clear with the remaining

transcripts replete with more instances

Page 120 Stopped Tatelbaum after he recites proper itidimsito use forceps. These just so happened to
meet Respondent’s indications. Vacanti immediatalis for a break right after Tatelbaum stops tajki

When they come on the record, Mahar changes His tache indications not being properly documente

It's clear from the record and witness testimorat timaternal exhaustion and potential fetal compsemi
existed, Tatelbaum now criticizes the way it's doemted.

Page 119 and 120nes 15 — 7 (education law for documenting thelize record)

Dr. Tatelbaum: Well, if the mother was exhausted the baby was down to the point where you
thought the patient could be delivered, forcepsld/itwe an appropriate way to deliver the baby. (0 if
she had been pushing for a while and got the babydo a station that was deemed, you know, apai@pr
to put the forceps on, that would be one thingudpose in an emergency situation, if you thougt t
patient could be delivered vaginally and the balag Wwaving problems with fetal heart that were non-
reassuring, you were worried about the statusebtby sufficiently that you wanted to get the baby
delivered and you thought the baby could be dedideraginally, then you could use forceps in a sibna
like that.
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| think basically you have to give a lot of thouiginese days to why you were using forceps and
under what circumstance and weigh and balancaskefthe forceps versus the risk of the c-sectiersus
the risk of letting the patient stay on delivery.

Mahar: Okay.

Vacanti: Why don’'t we take a five minute break.

Page 158 — 159ines 12 — 9: Vacanti’s tone is belligerent amuips in when the Respondent is addressing
the ALJ. More specifically lines 7,8,9:
Vacanti: Listen, the objection was made and susta Go on to your next question, please.

Page 195ines 9 - 19: Vacanti, without any objection frohe State on the table, interrupts Respondent’s
cross exam to support Dr. Tatelbaum’s assertionhda@anly wishes to testify to the standard of darehis
patient, not all patients. Vacanti cannot do #mnd furthermore, he is there to be impartial naupport one

side or the other. Vacanti basically bailed Taaln out by not allowing the question to be answered

Page 205Vacanti sustains an objection by Mahar againgmtotg Tatelbaum from answering a question.
Isn’t this the job of the ALJ? How can you playtvgudge and jury?

Page 24d9inell: After an objection is made by Mahar anstained by ALJ Lynch, Vacanti calls for an
executive session. At this point Respondent ist@ng Tatelbaum about the level of pitocin being
administered and the rapid response of her labbe panel (Vacanti since he called the sessionjeyad
they thought Respondent was going into areas teaieyond the statement of charges. How would Maca
know this until Respondent finished his line of sfiening. Tatelbaum has been allowed all through hi
testimony to state that one needs to look at theevbicture(page 382ine 15 -16), but when Respondent
attempts to do this he is denied based on theseler@reas are not part of the statement of charges
However, they are necessary to look at the whalip of circumstances that were happening intnew
when decisions needed to be made. Again, theyp tngt allow Respondent to bring in facts othenthdat

they wish to discuss, because these facts will teegxonerate him.
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Page 29dine 17: W.ithout an objection from Mahar, Vadanterrupts Respondent and says his question is

too broad and to only ask direct questions.

Page 298 Vacanti sustains an objection, thus acting detsif his authority and was making legal rulings
which are reserved to the ALJ. This ruling wasaumdnd unjust because it allowed Tatelbaum to not

answer the question.

Page 457ine 25: Vacanti asks Tatelbaum a question abssigning a number to the level of risk of
delivering a baby at 37 2/7. Tatelbaum talks @ldtnever answers the question. Vacanti sayktiain,

you’ve answered the question.

Page 539 Vacanti interrupts without an objection by Malaad says to Respondent “That’s the second
time you’'ve asked the question, that's the second,tyou’re bound by the answer, so go on to soimgth

else now, please.”

States Expert Witness Dr. Tatelbaum Intellectual Dshonesty and Inconsistencies:

The Hearing Committee in their Determination andédrdescribes Dr. Tatelbaum as testifying in an
“honest, direct and forthright manner.” As youddhis mans testimony, | ask you, does this statémmeld
up? Itis convincing from Tatelbaum’s testimongtthe is doing everything in his power to be thetlaesis
of this very statement. For the Panel to now nglah a ludicrous statement further indicates thel lef
performance of the duties entrusted it. Of couassynviction cannot be engineered without giving
recognition on the record to its participants idesrto provide some form of quasi authenticity.

This man violated every code of ethic applicabla teellow of the American College of OB/Gyn in
how he has testified throughout this Hearing. €12) We have repeatedly asked the DOH that their
expert submit to signing the official Expert Witse&ffirmation (EE-11) which would provide a signatory
duty to him as a Fellow on how he must testifyuntsa capacity. Whatever Tatelbaum’s motivestass;
are not for honest to goodness purposes. Thenfwigpare enough examples of intellectual dishonasty
inconsistency in testimony that he must be impeadesea witness having any bearing on the outcome of
these proceedings. Again, entries are limitedhénimterest of time and, in reality, the size o gppeal. If |
were to comb the remaining several thousand pagestomony, this document would be prohibitivetyi

and redundant in making the points necessary.hd#\RB demonstrated upon my last appeal, it doas\a
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thorough job of reviewing the record such thattartexamples of bias and dishonesty will be evitgrll

those already listed.

Page 384 lineSTatelbaum changes the indications for forcepsys&COG by adding the phrase “given
the appropriate circumstances.” This phrase ismtite written standards given by ACOG and by
attempting to change them by adding his own verlaadpgs whim it is a clear case of intellectuahdisesty.
Maternal exhaustion and potential fetal compromigech Tatelbaunadmits in testimony existed (T. 264),
in and of themselves are the appropriate circurosstathat ACOG has described. If ACOG did not idten
these to be specific appropriate circumstancesadnothemselves, then there would be no need tdiore
them specifically. ACOG would just leave the irations as forceps may be used under appropriate
circumstances, but it did not do this. It mentidspecifically maternal exhaustion and SUSPICION of
potential fetal compromise, not absolute knowledigeompromise. And with the fetal heart rate tngci

showing moderate to severe variable deceleratipndefinition this represents potential fetal coomise.

Page 5683ines 7 — 14. Tatelbaum says it's within the dind of care to top off epidural and let the pdtien
push, that there was no contraindication to giviegmore epidural and allowing her to push.

Page 604dines 18 to 603 line 12 Tatelbaum says that hieem with this patient being in agony and
begging for relief after having had an epiduraltdf is that she could very well be in the proceks
rupturing the uterus and he would consider doiggsaction.

Respondent calls him out on this and asks why wbaeltbp off an epidural if he were concerned wliid t
incision opening up. Tatelbaum’s answer is allrdtie place. He has difficulty directly answerthg

guestion.

Page 12dines 5-10: Talelbaum states on direct that hedowno fetal indications for forceps delivery at
2:15.
Page 264ines 19-20: Tatelbaum states that the baby wastential risk for compromiseyhich is an

indication for forceps delivery.

Page 26dines 13-17: Tatelbaum states it's not a contraiation to deliver a baby without a woman
pushing in the second stage of labor.
Page 290ines20-24: Tatelbaum states that there is nwatidn for forceps use because

Dr. Caputo did not allow patient to deliver on bam.
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The very reason for using forceps is because yott Have time for her to deliver on her own becaoistne

potential risk of fetal compromise. Tatelbaum’asening is backwards.

Page 11dines 15- 18: Tatelbaum testifies that if a motisezxhausted and the baby was down to a point
you thought the baby could be delivered, forcepaldibe an appropriate way to deliver a baby.

Page 264dines 20 — 22: Tatlebaum testifies he would lvelithe mother if she testified to the fact that she
was exhausted. Patient testifies that she pusietguashed with everything | had. (T. 276) Patieas\at
plus 2 station which would indicate a midforcepbveey.

Page 260dines 13 — 17: Tatelbaum testifies that's it's aatontraindication to deliver a baby without
pushing in the second stage of labor.

Page 133ines 7 — 8: Talelbaum testifies that he beliethepelvis was felt to be adequate.

Page 26dines 5 — 7: Tatelbaum testifies he doesn’t kmavwy this patient, whose cervix was at anterior lip,
would be asked to push if she weren't fully dilated

Page 26dines 13- 19: Tatelbaum testifies that sometimestient who is posterior will have an anterior
lip, making it longer to reach full dilation. Resplent then asks Tatelbaum if he ever pushes enpathen
they have an anterior lip and he says sometimes.

Page 503lines 13 — 19: Talelbaum is not direct in ansmgeuestions.

Page 578ine 13 — Page 579 line 11: not being direct

Page 743ine 13-25: not being direct

Page 75dines 9 — 12, 23 — 25Pages 752-5: not being direct

Page 79dine 6-9: When asked that a subchorionic bleegdbd@ecessarily have to involve the placenta, he

does not answer yes or no, but says it is bleadisgme area of the pregnancy implantation.

Page 80dine 4 — 11: Respondent elicits different testimas to subchorionic bleed.

Page 808 — 810 Tatelbaum not answering the questions posed.
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Page 821- 822: Tatelbaum is not answering the questiorecty.

Abuses of Public Health Law/Infringements upon con#utional rights

A petition was made in the last appeal about thesed of the process and how | believed my
constitutional rights to have been violated. Upewiew, the ARB simply didn’t understand the spiesibf
my argument and upon reviewing what | wrote, itemcas to why. | will be succinct with the same
argument here. There are certain inalienablesightprovided by the Establishment clause of the
Constitution. The founding fathers knew of the glens of a sham prosecution. That is why they ettat
certain protections within the process of legauddjation in order for fairness and honesty toHeedrder of
the day. A legal system has no merit in legitimang fairness if it can be manipulated to denypmhoeess.
That is why certain aspects of the legal systenewlereloped so as to protect the rights of thessxtu
especially if they are innocent of the crime. Nalsprotection can be understated when discusiseng t
importance of the deposition and the voir dire éséma constitutionally based proceeding.

How my rights were infringed upon were several folMy right to have the DOH follow their own
rules has been clearly violated with demonstrabieer the course of two proceedings and now two appe
However, my constitutional rights were also dersette this is a legal proceeding by which accusatare
made, evidence is admitted, sworn testimony gideterminations made and penalty imposed. With such
parallel to a legitimate legal proceeding, certaghts must be guaranteed.

My right to a record of the interview was denied tiwo out of the three interviews | did with the
DOH over the past six years. The first one wasdephone conference call with the state’s medical
evaluator. | had asked that | record it so ndidanisrepresented with what | said. | was deniBake result
was every single thing | said was distorted andl @gginst me in the report of interview. This isyw was
so angry when | wrote exhibit 24. They did theyting | wanted to prevent. | had heard about @R\
to this point and that they did not play by theesul And when it happened to me | fought back htiig for
your rights and the truth with this agency becahgeworst thing | could do. It led to repeated sule
violations by the agency culminating in the procoeat of multiple cases with trumped up charges.

The second interview was also conducted after aasigqlenial by DOH to have a record made. My
attorney was present for this one taking extensotes and OPMC still distorted the testimony imbimg
further charges. Again, if this were the homologpuwceeding of a deposition, there is no wayrnteaer
be considered valid were it not recorded word fordv This is the basis for this protection so thatds

spoken have a record to rely upon as having estaalithem as verified evidence.
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So after two interviews and two sabotages, we \wdanant about having Interview number three
transcribed since there was no case law or ruleilptong it. Now, after they were able to rail-tbene for
five years by denying me this constitutional rightyas granted. The funny thing is that desphts t
interview being transcribed, it mattered not. Tepartment simply ignored anything valid and sdfienit
had to say and brought even more bogus chargégwsantinued to carry out this fraud.

The second way in which my constitutional rightsdnaeen violated is by the empanelling of not
one but two corrupt Hearing Committees. In a Gautginally based proceeding, a jury decides tle &
the accused. Therefore, the founders knew thedstimperative to ensure the fairness of the jdiye only
way to do this was to allow for probative questianof them by the actual parties involved in the
proceeding. By way of challenges, these partiasetiminate a certain number of potential jurormtth
portend bias against their client or the interéshe State. With the already mentioned parabstsiblished
here, an OPMC Hearing must not fall outside thisdade.

With the absence of such a voir dire guarantee,Ddmmartment of Health has managed to seat two
panels that have been proven corrupt and biasbkd.rules of the proceeding that govern OPMC are
seriously flawed and have been proven the subjedbuse at the highest level. The very reasomfor
jury selection is so important is demonstrated witexse realizations are made. These were noyajuny
peers. In fact, in addition to all the bias | ha@heded to above, another such one exists as itelthat
being age bias. How is it that every single onthefpanel members over two Hearings was greaae6th
years old. This is such ageism but against a y@ugegnerational foe, that it again defines the absmeed
for the elimination of bias at the jury selectidage. | have been damaged very badly by the repedtuse

of the process of Hearing Panel formation givemitsonstitutional methods and rules.

Dismissal on Substantial Evidence Claim and Inappnoriate Reliance on State’s Expert

The Primary Arguments to oppose the findings of & conclusions of law by the Hearing Panel
are contained inHE-1) which is hereby submitted once again in suppomyfteason to have the cases
thrown out on the substantial evidence clause.irAglais was withheld from the Hearing Panel. Eand
every single charge was addressed and totallyalisgrthrough more qualified expert testimony and
material evidence | urge you to consider the quality of the testity by all witnesses in this hearing. The
ramblings of Dr. Tatelbaum are quite obvious asfifiers up nothing more than his opinion or persiytes
to each and every charge. Please look at theigkbtb Not one document was produced by theeStait
support anything that was testified to by Dr. Tia&eim. He creates the illusion of misconduct thihoug
innuendo and supposition and nothing more. Thek &t the testimony of Dr. Burkhart and myself.tlBo

are clinically founded and offer documented writséandards of care by the American College of Qbsse
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and Gynecology as our basis in argument. Wridlesumented, established, formal standards of bate t

were completely and totally ignored by not one oty two Hearing Panels.

The State and thus the Hearing Panel have the hwidaoof in these matters. Note the veritableesioce
of any testimony references by respondent’s exgraspondent himself in supposedly meeting thisidxoL
They make the statement right in their Determimattwat they gave great weight to Dr. Burkhart'sitesny
as well. (page 50) The argument here is thatkifstiate has this burden of proof and the law sthtaghey
must provide reasons for the determination, them tho they explain their complete and total reliaoneDr
Tatelbaum'’s testimony in writing their findings faict in their Determination. Look at all the traript
references in the Determination on pages 4-47 ryEsiagle one of them was for Tatelbaum’s direcrax
If Dr. Burkhart’s testimony had such “great weiglhtien where are his testimony references? Wherbig
definitive opposing statements on these same tgpitkat they can explain why they chose Tatelbauen
Burkhart when again they were both given the stafrguthority? They could not do this because it is

wholly inconsistent with prosecuting a sham. Anoreover, the law states loud and clegithe Hearing

Panel has considered the State’s expert proof as las Respondent’s expert proof and is not convinckthat one is more

believable than the other, then the Hearing Panelds no option other than to find that the State hafailed to prove their

7

case against RespondentI he conclusion here must be the following. If Hearing Panel gave “great weight
to both experts, they by default cannot convicpoeslent on anything his expert testified to. Aduog to
this law, one cannot be more believable than theraf they are established as being equal. Amideif
Hearing Panel has it to say that Tatelbaum was inelievable, it would have been required to haaeest
so — this was not done. Further, if the HearingdPhly citing Tatelbaum’s testimony only is saythgt
they believe him more, then by virtue of the f&eittthey give Burkhart great weight, they wouldédnaeen
required to provide a reason as to why Burkhart meagnot being given “great weight” and they did not do
this. Regardless of how OPMC wants to justify tosviction, there is no basis for it by rule ofvla

And how is it that in the first hearing the panalig Dr. Burkhart no weight, but was able to
exonerate Dr. Caputo on certain charges and okéyties forceps privileges. Yet, this panel gaveagr
weight to Dr. Burkhart’s testimony and found Dr.p0#o guilty of almost all charges and takes hisrise
away. How is it that the panel gave Dr. Burkhat#'stimony great weight, but not once do they sight
testimony except to mischaracterize it. Theseceff thereforéailed to perform a duty enjoined upon it

by law.

The substantial evidence argument for this apgestipported by the entries below and by the
written summation mentioned above. It is an endsament to the Department of Health, the original
mission of the OPMC and to all that is just whels itealized how substandard this panel was inidenag

the material evidence throughout the entire proogedFor example, how many times does ACOG’s enmitt
40



standard of care for operative vaginal deliveryehtovbe read, explained and presented in frortieif faces
before they acknowledge its existence? It is #aldished standard no matter how much they want to
ignore it in carrying out this sham. There are yniastances of impropriety with this panel in caleing
the evidence and what they carefully “selectediubin their determination. Not only do they simpl
choose to leave out exculpatory testimony fromTatelbaum, they continue to misrepresent the medica
record in favor of their position to convict. g how it is in the legal world? Is this leveldithonesty
everywhere? Can't get a conviction with playingtbg rules? | can only imagine what the analogate
of affairs would be like if the delivery of medicsgrvices operated in similar fashion as OPMC. fleta
disregard for the facts is a dangerous practicesatglan even more dangerous precedent when it is
condoned. The Hearing Panel’s determination isneistent with the findings of fact and with their

conclusions of law.

Below are further challenges to the findings ot fatd to the conclusions of law. While it is an
incomplete counter of each stated in the Detern@inaenough of an example can be understood agvio h

these facts here continue to be the subject distoaind misrepresentation.

Page 54 of the Determination and Order states that ‘Butkhart addressed consideration of this
correlation in the context of whether an obstetncshould try to inhibit a person’s labor or alliio
progress; however, the circumstances in this icstavas an elective delivery prior to 39 weeks.”e Panel
is wrong. His statement of “let me back up heritle bit” demonstrates that he realized he shalde
described the importance of fetal lung maturitgémeral first. So he talks about why a physiciauibe
want to know fetal lung maturity and an examplevben it would be useful. His examplas a patient
whose gestation was earlier than that of PatienTIis was a general statement as to the bendfit@iiing
the fetal lung maturity in making clinical decisgrHe did not say that placental grading for fetay
maturity purposes are only done when a patieritéady in labor. This is a complete mischaractgion of
his testimony. Anyone can see this. He statesegdillranscript 1215) that grade three placentazlzde
with fetal lung maturity. That's it. To suggekat Dr. Burkhart means anything but this is inlially
dishonest on the part of the hearing panel anddbosonstrates their bias against respondent. Biso,
Tatelbaum testifies that another method utilizedgtermine fetal lung maturity is placental gradifig
404) This testimony reaffirms Dr. Burkhart’s.
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As to the Findings of fact:

The hearing officers have the responsibility of duéliligence: The hearing officers did not do their job in
finding the inconsistencies in Dr. Tatelbaum’sitasny. This is illustrated in the Determinatiordan

Finding where the committee only recites Dr. Tadalin’s direct testimony.

13. The hearing panel has this finding of factrmg. The panel ignores the full testimony that the
baby was not experiencing just recurrent variaklgets but recurrent moderately severe variablelsiéte
223) The panel also ignores the fact that Tatelbtastifies that these recurrent moderately sevanalie
decels put the baby at risk of hypoxia even iflibart rate tracing looks normal in real time. (422243)

18. The hearing panel did not even address tliernad indications for the use of forceps as they d
exist. (ACOG Bulletin) Patient A testifies thdiespushed and was exhausted (exhibit28). Also, Dr
Tatelbaum contradicts himself on page 290 by sayiagDr. Caputo did not have an indication for an
opereative vaginal delivery because Dr. Caputandicallow the patient to push first. However, @gye 260
lines 13 - 17, Dr. Tatelbaum testifies that ihcg a contraindication to deliver a baby withowt@man
pushing in the second stage of labor.

19. The hearing panel found there were no fetfitations for a forceps rotation and delivery. Ga t
contrary Dr. Tatelbaum himself admits that “The yah that finding was in potential fetal compromise
yes.” (T. 264) The panel refers to testimony of Datelbaum on direct (T. 124) that if the conditain
Patient A’s fetus worsened, the obstetrician wawdtiwait for Patient A to deliver spontaneouslyt Wwould
perform either a forceps delivery, vacuum deliverya cesarean section. He stated that circumstidaet
exist. They relied on this yet to be challengestiteony on direct to come to their conclusion. Hwer,
when challenged on cross examination on the isktleeamature of recurrent moderately severe vagiabl
decelerations, Dr. Tatelbaum has to now admittti@nhature of this being recurrent can, existinghair
own, can cause the baby to be hypoxic. (T. 239-228)Tatelbaum testifies that hypoxia in a baby ca
cause the baby to be acidotic which would causprespion of the nervous system, and it would méaat “
you would have to be more active in getting theytdddivered.” (T 238-239). This all leads to Dr.
Tatelbaum'’s testimony that “The baby on that figovmas in potential fetal compromise, yes.” (T. 264)

The failure to acknowledge any of thisraré occurring in Patient A on direct is intelleally
dishonest on the part of Dr. Tatelbaum. We otiés &s contradictory testimony on the behalf of Dr.
Tatelbaum and incorrect findings of fact on thet pathe hearing committee.
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20. The panel again cites in their findings otilg tinchallenged testimony of Dr. Tatelbaum on
direct when stating that it is only at the timewf cervical dilation that a patient is allowedpgash. This is
a wrong finding by the panel. Had they looked atTatelbaum’s testimony on cross as to when a&pati
can push they would have found that Dr. Tatelbaantradicts himself again. It is established thiobgs
own testimony that some patients take a long torgotfrom 9 to 10 centimeters dilated because of an
anterior lip and that sometimes you push a patidren they have an anterior lip in order to redii¢e get
to 10 centimeters dilated.

It is also during the testimony of the pushindPatient A that Tatelbaum is found to contradict
himself again. He states that it is not a contrigetibn to deliver a baby without a woman pushimghie
second stage of labor. (T. 260) He then goes saydhat the reason for Dr. Caputo not having an
indication for operative delivery is based on thetfthat he didn’t allow the patient to deliverloer own.
(T. 290)

21. The panel uses subjective opinion as fact. Thestseno evidence that the nurse actually used a
clock of any kind to obtain an accurate measurerottitne. It was a guess which is evidenced by
her approximation of one and one half minutes t twnutes. The panel was never allowed to see
evidence to the contrary because Dr. Hingre’s we&r was not allowed into evidence. To use a
subjective opinion as true and absolute fact igudigng and wrong. ALJ Lynch made an erroneous
ruling by not allowing in this interview. On pageof the intrahearing conference on 8/28 ALJ
Lynch allows another interview into evidence beeaitisvas prepared by the Health Department
itself, an interview, and the interviewee had thpartunity to ask any—interviewee did have

opportunity to fully question Patient E.

22. The hearing panel states that the standard ofvdagee an infant is limp, flaccid and non-responsive
is to cut the umbilical cord as quickly as possHntel transfer the infant to the pediatrician or
neonatologist as quickly as possible. Dr. Burkkestifies that there’s no standard of care on teow
reduce a nuchal cord.(Ex. B T. 1157) A physiciedhuces it in the manner they are able to reduce it
and there are several ways to accomplish thisBEX.1158) The hearing panel states that it gave
Dr. Burkhart's testimony great weight. It is laat the panel must take the opinion of the
respondent’s expert over that of the State’s expbdth experts are given the same weight. The
State has the burden of proof and did not providenaaterial evidence to support the testimony of
Dr. Tatelbaum.

23. Again, Dr. Burkhart testified to the contrary.
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35. The standard of care for this patient couldana@aged in the same way Dr. Caputo managed this
patient or she could have been managed with cangrabservation. (Ex B 103). The panel must take
the testimony of Dr. Burkhart over Dr. Tatelbaum.

36. There is documentation by way of ultrasonid¢yyis that there were pockets of amniotic fluid, a
visual assessment was all that was necessanlievVéger Dr. Burkhart although I think this is em
charge) Dr. Caputo did obtain the necessary infaomdao make a management decision. The
biophysical profile is not a way to determine lungturity contrary to what Tatelbaum says. Pladenta
Grading is another according to Dr.Tatelbaum 4(4)and Dr. Burkhart (Ex. B 1215). All the data

points of the biophysical profile were not neededitake a management decision. The documentation of
the fetal lungs being matured, the occurrencelateadecel on the NST, and the mother’'s emotiotadé s

was the information obtained which allowed Dr. Ctapio make his management decision.

37. The panel is wrong on the facts again. Dr. Caplidaorder other monitoring in the form of an
abdominal ultrasound. Dr. Tatelbaum testified tieats not very familiar with placental grading and
fetal lung maturity although it exist®r. Burkhart testifies that Dr. Caputo did not eveed to go
any further in documenting lung maturity as thagudtis deemed to be term because of having a
gestation beyond 37 weeks. (Ex B 1214). Dr. Dat@h also testifies that a preterm is less than 37
weeks. Dr. Burkhart testifies that documentinglféing maturity by way of placental grading
through ultrasound is a way of documenting thatitings are mature. (Exhibit B, 1215-1216) Dr.
Burkhart testifies that Dr. Caputo’s managemerRatient A Case 2 did not deviate from the
standards of care (B94, B100) The panel must adgspestimony over Dr. Tatelbaum, it's the law.
It is not a deviation of standard of care that@phisical profile be performed of this patient lvefo
this C-section was scheduled. (B 102).

38. The fetal lungs were in fact mature therefore N@pasing the baby to an increased risk of
respiratory distress necessitation resuscitation BE96-97) This Obstetrician did NOT ASSUME
because of its age alone that the baby would ritgrsespiratory distress, rather he looked at the
age and the grade 3 placenta.

39. The patient did not need an amniocentesis to daterlang maturity. The patient’s gestational age

of 37 2/7 weeks along with a grade 3 placenta tasdund documents fetal lung maturity. (B106 —
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B107) SeeKE-9 and EE-10) In many hospitals they do not do amniocenteses af certain
gestational age, normally term, normally 37 weeka.amniocentesis is not without risk because it
is putting a needle inside to draw out fluid. (BLORespondent’s delivery of Patient A on
December 4, 2003 WAS NOT a deviation of the stashdaccare. (B94, B100) The State would
have you believe that giving the patient the lea&iest option is the standard of care by way of
many of their own arguments, but they contradiettbelves here by contending ordering an
amniocentesis was the standard of care. An ammiesis could be causing unnecessary risk when
the very information you are seeking from it alngadists. The State can’t have it both ways.

40. A grade lll placenta at 37 2/7 week gestation wawdtdbe considered totally abnormal, it would be
a good thing. (B 105). It is not a deviation on Daputo’s part to not send this placenta to
pathology. Placentas get sent to pathology whigligery goes badly or if one sees something
funny about it. There is a healthy baby here &edefs nothing in the record that indicates an
abnormality so there’s no reason to send a placé®i80, 101). Again, Dr. Burkhart's testimony

supersedes that of Tatelbaum, it's the law.

One Additional argument concerning Patient D amddiaim that | refused to admit that | was wromg.
have never had a problem with admitting that a ragrubsis was made. The facts as to how this
happened are also clear in the record. Page ®EpdRdent establishes that he does admit to a
misdiagnosis by way of his addendum. He wroteattdendum, he made the diagnosis, the
misdiagnosis. For the committee to state diffdyesntd punish Respondent for this is absurd and a

complete wrongdoing.

As to the Conclusions of law.

Patient A — 2001 Delivery

The first charge they find me guilty for is ruptugithe membranes while this patient had a labdiostaf
minus three. They state that the patient was glateisk for doing this and thus | was cited feghgence.
This is the most absurd thing | have ever heaitst, it must be emphasized that this is a changewas
never the subject of any interview which is my tigh detailed above. There is no way such a chargid
ever survive that setting. However, it somehow trasight all the way to a conviction due to représy
dishonest testimony. If this is a standard by Wwi@bstetricians must now abide, then | will be &tcunder
the rules of OPMC to report known misconduct bythapphysician, to report every single Obstetrical

provider in the entire state of New York. Breakimgter at such a station is a routine of the sjtgcad
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OPMC knew this. The intellectual dishonesty of Datelbaum to even suggest that performing such a
procedure is misconduct in itself misconduct anousdhbe admonished. | was certain to make thistpoi
during my closing statement. This is exactly wdngham peer review instructs those carrying itoako.
Come up with as many bogus charges as you canegngosv many you can make stick. And without
having to deal with an interview on this matter &@ydyetting a liar to testify to a loaded jury, OEMot it
to stick ‘real good’. The panel concurred with hithout so much as having testimony from any eper
from respondent. This was due to the impropetbistanent and notice of this new charge derivedhftbe
old cases. While Dr. Tatelbaum offers his opinorwhat he would have done, hiding it in a morédoglo
affront by using the term “a reasonably prudentsudign”, he offers not a single bit of materialdsmce as
a foundation for this statement. If this were saafsk that | was found guilty on it, then therasnbe
something in writing somewhere that establishesttiribly risking venture. Nothing was produced
because nothing exists. The burden of proof itherState. This is the law for the millionth timidow is it
that they met their burden without anything to baakp other than opinion? My testimony clearlyntrasts
with this assertion and the Ob panel member muttiogy know these truths as well. Sham peer revge

why. This conclusion in the determination mustéifigre be dismissed on its face alone.

The next charge of inappropriate pitocin managemestanother new charge. Again, they were prepared
impose yet another bogus conviction until they waet with something they were not prepared for thiadl
“expert opinion” could swat away. This is the cluseon that was made on the pressure cathetertas no
having been zeroed. Doesn’t Dr. Tatelbaum as astedixal expert for the State understand the fanaif
internal fetal monitors to not have thought of thassibility before he put forth written criticistimat he

knew would lead to a formal charge in these proecgs® What they were prepared to do with thisghar
was gong to be equally heinous. Using the teclesad information distortion, they were fishinguse the
artifactual data from the catheter not having besmwed to bring a conviction on yet another trumyped
charge. Another example of the malicious tacticsham peer review. They didn’t count on my assert

and figured that they could be kind and let me gahis one.

As for the Penalty

The Hearing panel imposed a two year suspensianydicense with a stay after thirty days served
and a permanent limitation on my license to perfargh forceps and midforceps including rotatioiis
illustrates a lack of key fundamental understanslioigthe matters at hand. The limitation from dofigh

forceps is preposterous since they are alreadgwet by ACOG. | do not even have privileges fogiHi
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forceps to lose. Unbelievable. Additionally, ttbgmselves say in their Determination that thexeh@ever
guestioned my ability or knowledge of forceps bytahecision to use them. This is double speak.h#fve

the requisite knowledge and ability in the use b&tetrical forceps, then I, by default, know wheis right

to use them and when it is wrong. The ACOG tediralletin has supported everything | have donte bu
has been repeatedly ignored and discounted by O&MdGheir dishonest Hearing committees. And again,
to qualify this for fear of being superfluous, Meadone nearly eighty forceps deliveries over thst pen
years without incident and have stood as the pgirtramer in this skill for Upstate’s Ob/Gyn Resmy
Program during that time. It is with great emphkdbat these penalties be seen as unjustifiedrarsd t

overturned. They are not consistent with eitherfihdings of fact or any conclusion of law.

Malice by OPMC

For the past six years, my family has literally héermented by the actions and behavior of
individuals with untouchable and unchecked poweo wih in positions of public confidence and do veag
things. This would be both certain individualsCabuse Hospital in Syracuse and the Office of Rsitmal
Medical Conduct. Having to endure years of lied tmmtuous exploits to bring about two Hearings taken
its toll. While Mahar may stay up late plottingvihbie is going to get me this time, | have five dreh who
continue to wonder when mom and dad are ever goibg happy and not so upset all the time. Theanhp
on my children has been unforgivable. And nowhuiite leak of the Determination, my entire repotati
has been called in to question. Can you imaginat wis like when you are considered among the best
doctors in the hospital, a record to prove it artldriving practice to then all of a sudden sedl! ilestroyed
by the publication of illegally leaked lies thatveabeen pile-driven by OPMC for six years.

OPMC has shown a propensity for malice throughioeit entire involvement in my life. A list of
examples to illustrate this goes as follows:

a. Allowing Crouse cronies to influence a state leagéncy. | have been claiming for years
that all of these matters with the State are thalt®f certain factions within my
department of Ob/Gyn at Crouse Hospital. | knowafdact who they are and that they
have the ability to seat their friends or evenrtfether’s partner. | also believe that one
of then has a brother at the Department of Healgome type of administrative capacity.
So you see, the connections cannot be deniedm&ao have raised these issues and not
have the DOH at least look into these claims tafsteir agency was being used for mal-

purposes is a dishonor. And for these very abtgssesntinue into the second Hearing

47



gives further evidence to malicious intentions g agency. What in the name of the

Lord is going on there? Who is running this place?

Further evidence to support a conspiracy betweengerand OPMC is the
construction and submission of the NYPORTS reporthe case for Patient D. Please
see(EE17 and EE-18) A root cause analysis was held on this caseecketary from the
Medical Staff Office of Crouse was there contempenasly filling out the NYPORTS
long form as we discussed the case. The conclsisibtinis meeting was that no
violations of the standard of care were found dvad tertain changes would be made for
morbidly obese patients of the practice.

When the form was complete | got a copy of it aras Wighly disturbed with what it
had become. It was filled with nonsensical statesiebtained from several non-medical
sources such as blogs off the internet and usad asthoritative basis as the report goes
on to illustrate that | was in great error in paivg care to patient D. | was furious and
asked that | know who made these changes and tloafront them face to face. They
stated that a secretary did it despite an e-mdikeeatating that the only ones that can
contribute to the report are those at the RCActi@rman and QA. And the certain
individuals at Crouse who have continually dons thime sit on that very QA, of course.

Please sedeE-17) for the final document that was constructeds & sound and
honest representation of what was discussed arductad upon. You will see in the e-
mail that | was sent a communication from the hasgidministration that the report was
sent to the Department of Health. Now | refer y@testimony during cross exam of
Tatelbaum on patient D where | mentioned to the,Adfter objection from Mahar, that |
was essentially exonerated of any wrongdoing is thse by a Root Cause Analysis and
subsequent NYPORTS report. The room was clearéd/atar then goes on to state that
he never got a copy of the NYPORTS Report. WhleMas saying this, he was holding
in his hand a document with big bold letters visitiirough the paperlPRO. |
immediately pointed it out to my attorney and krtéat | had been deceived by Crouse
Hospital once again. Now | suspect that Maharadlstalid see the MYPORTS report,
but admitting to it would likely compel it to be mitted in to evidence and it has already
been established how he selectively discloses shifigpese events alone are so hurtful to
think that I am the subject of such concerted &ftr do nothing but destroy an otherwise
exceptional Ob/Gyn practitioner and his familycould not even have imagined such

malice.
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The following offer continued examples of mailiceirdifference towards Respondent.

b. Failing to investigate my complaint to OPMC agaimst department specifically detailing
what they had done. A formal case number was @agdigNothing was ever done.

c. Sandbag after first and second interviews withodigin to the answers | provided.

d. False encouragement to cordially follow their imigegtional procedures while they
further bury you.

e. Fraudulent charges and distortion of medical statsdand practices

f.  Mabhar eliciting altered expert testimony during finst Hearing.

g. Increase in penalty. Mahar has persistent inctetisepenalty he sought throughout
these past three years. Without basis other thefatt that | appealed the first
Determination, he increased the penalty for whielstught. 1 no longer was | just a
“danger” with just forceps, but just because | vaot admit in court that | did anything
wrong with them, | was now a danger to the entm@munity and must therefore have
my license restricted from practicing Obstetridegéther. This is an absolute outrage.
My record in Obstetrics is without question exermplaThere is no basis for such an
attempt other than to be malicious abusive withploiwer at OPMC. This motive
continued with the new Hearing where these samesca® now worthy of my entire
license. | am being punished for not complyingwmite master. Because | refused to
settle, like others have mistakenly done beforelmas impugned. And there can be no
argument that the two new cases now up the ante e NYPORTS report clearly
establishes no culpability and the case for pattewias never the subject of any
departmental review or concern and was totally@mdpletely within the standards as

detailed in testimony. Again, this demonstrateficea

More examples of OPMC malice:

h. Denying opportunity for interview on new chargesaobth cases.

i. Not acknowledging dismissal of original Gross Clearfy first panel.

J.  Mahar still being on the case.

k. Two rigged Hearing Committees.

[.  Manipulation of the evidence within the discussioetermination

m. Christmas ruination times four years. OPMC seeni&e the Christmas season to

impose some of their dirty work. The past fourrgd@ave seen the Holidays for my
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family ruined by the timely actions of OPMC. Jlgik at the Hearing of 2005. It ended
in the month of June with final statements due id duly. With a 60 day requirement to
render a Determination, they took 146 days judtwould be facing the turmoil of their
fraudulent ruling at the Holidays. | did not seg family for six weeks from early
December to mid January dealing with writing thetfappeal and having to learn the law
in order to do so. This is no coincidence. Wadly not only did it again this time but
they leaked the Determination illegally 12 daysopefChristmas. How nice. | hope they
are so happy with themselves. How do people hiedet appointed at the Department of
Health?

Dismissal of Penalty, Official Record Correction ad Restitution
The ARB not only has the right to throw the enthring out, there is also a restitution provisiomazd!.
Discussion of the latter will occur below.

For there to be absolute transparency in this ggse that justice and legitimacy are restored to i
the actions of all hearing officers, the statetsraey and the state’s expert should be rejeckédve more
than done my part in trying to bring a fair and josnclusion to this entire thing. It seems thedmite this
hope, the onslaught just keeps on coming. It did ®PMC. The harder | fought the harder they caitbe
has been like trying to hold back a steam roliatell it seems old habits die hard. | am now being
investigated for three new cases of bogus deviatidithe standard of care at Crouse Hospital whig are
simultaneously building a flimsy case of “disrugtighysician” charges as well. If you haven't athgeead
the extra exhibitEE-15) on Sham Peer Review, this is taken right ouhefliook. This needs to stop and

the ARB has the power to stop it all. The lawsbegovern your ability to do so.

Notwithstanding any other provision of law, no memier of a
committee on professional conduct nor an employed the board shall be

liable in damagesto any person for any action taken or recommendanin

made by him within the scope of his function as a ember of such
committee or employee provided thafa) such member or employee has

taken action or made recommendations within the s@® of his function

and without malice, and (b) in the reasonable belief after reasonable

investigation that the act or recommendation was waanted, based upon

the facts disclosed.
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“The judgment may grant the petitioner the relief towhich he is entitled or may

dismiss the proceeding either on the merits or wittheave to renew. If the proceeding
was brought to review a determination, the judgmenmay annul or confirm the
determination in whole or in part, or modify it, and may direct or prohib it specified

action by the respondent. Any restitution or damagggranted to the petitioner must be

incidental to the primary relief sought by the petitioner, ard must be such as he might

otherwise recoveron the same set of facts in a separate action omggeeding suable in

the supreme court against the same body or officen its or his official capacity.” (New
York State Civil Practice Law and Rules Article 88ction 7806)

Not only am | pleading with you to throw this estolisgrace that has been my prosecution by OPMC
out completely without any sort of remand, | imglgiou to set the record straight at the National
Practitioner Data Bank. This is the most sacremideent a physician has and is one of the primaaysgaf
a sham peer review protocol. Once this is tarnishdorever inhibits a physician from freely ptamng
ever again. This is so wrong and so unjustifiedave never once had a bad or even questionabieroe
from the use of forceps. The OPMC depicts me agesnaverick with them, however, when the numbers
are actually analyzed, the overall rate of foragges is less than ten percent. This is less thatroftmy
expert. And the insinuation that | am braggadouidhk their use is unfounded. The only time | haver
had to talk as much about my ability with them tsew | have had to defend myself against false aticuns
with the use of them. How else am | going to ble &b defend against such things but to illusteasill
and knowledge that is necessary to be in the dssmus Therefore, for there to be anything derogadtout
forceps at the NPDB is wrong and | ask that yoweoidoff. Crouse hospital was taken to task wtiay
suspended my privileges without due process knowiagit would automatically trigger a reporting to
NPDB which is in line with protocol. They had thewer to change it when | revealed to the MEC at
Crouse how they themselves had been deceived epgrtment in getting them to officially make the
imposition upon me. Rather than having to answéihé DOH as to why they changed an already placed
report upon withdrawing a ruling, they did nothisgd continued to feed cases anonymously to OPMC.
This having to report to the DOH on such matterthir evidences your jurisdiction in being able to
expunge all reporting to NPDB and you will be dainigr honorable reasons.

| must make an argument on the subject of resiitutiMy family and | have been hurt very badly by

the actions and baseless six year persecution BJCORMy poor mother has been sick over what she has
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seen her son go through and this has hurt me deé&phypoor wife has had to endure so much anguish a
heartache that has forever altered the courserahatriage and lives. Our children have felt thenb as
depicted above. | have had to be clinically trédte an ulcer. And financially | have been degéd. On
top of the legal costs, my practice has been mprmalunded since the leak of the Determination.

These past six years saw me consumed by this whadéal. While trying to work sixty hours a
week and involving myself with everything my fivkildren did, | was victimized further by my ex-aswste
Jeffrey B. Chick, M.D. who did some horrible thingsthe practice as a means to financially destabit
and thus steal it back after he was completely p#idnder a 2001 contract to buy. This all ocedrin
December of 2006. | have worked with only six degeation for the past year in order to recover
financially from the acts of Chick. While he wa tprimary party to that lawsuit, | indirectly blar@PMC
as well for how that all could have come abouhi first place. Were it not for my total consuroptivith
defending myself and the angst that comes withaguld have been able to transition certain agpetthe
business management to myself for full control.ic€imaintained certain signatory rights due toftus
that | simply could not set up all the accountswiag | wanted on the computer for accounting puesosSo
the business account remained being run out oéekttook. While | may not have needed to take twer
entire business operations of the practice to kaea what was going on, | might have picked up bat\wwe
was doing sooner and experienced no loss at af weot for these spurious actions.

However, since the leak of the Determination, tekcdte balance that was been maintained this past
year to keep the office afloat until another doctan be found, has been tipped in a negative dhrectis it
currently stands, | might not be in business bytitine | get your Determination on this appeal.

Therefore, it cannot be understated that | have beeparably damaged both mentally, emotionally,
physically and financially by the fraudulent acsoof OPMC for six long years. While monetary dassg
are nice, it cannot replace these years lost taevkahappiness might have occurred during themarinot
repair the damage done to my kids who have nowrhptessed upon them behaviors of extreme emotion
and distress from parents they look to for guidaarwe role modeling. This probably hurts the mdktne
were to look at what | should have made income wisse past six years if the distractions of OPMZew
nonexistent, it would be in the millions. My priaet, before Chick committed his improprieties, was
generating over two million dollars a year. | nemow that Chick had been manipulating the overhead
figures with the accountant such that had thisoeein done, my income would have been generous and
mutually beneficial to my family. As it stands td | have taken only one paycheck in the pasethre
months. While | still see patients and it keesdbors open, | have thirteen employees in a cooening

office who are wondering if they might not get ygaeck soon.
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| have no choice but to pursue damages by OPMBeiset matters for the reasons contained herein.
Were | to take the contingency offer of an attordayould be seeking enough damages to not only
financially recover to a level that expected had tiever occurred but to also force a change to the
Department of Health and its Office of Professiaviadical conduct. | have always lauded the purmdse
ensuring good healthcare. How OPMC has behavete®oon both the criminal and the unconstitutionl.
must be reformed. Inasmuch as | have the righeék restitution, that value is not to be lesa that of
one million dollars. This is not a joke or somadkbf get rich scheme. With what we have beernutjno
and what | can prove in a legitimate court of lve Department of Health is getting some leniemagnfa
Respondent who is more than deserved to be malpiga statement.

As | have alluded to already, there has now begaubéic shaming, however wrong it may have been,
and an undue stigma has now been attached to rofygeraf medicine. | have had to come out swingmg
order to defend myself. This has resulted in pgstion my web site and the realization that | rsimply
reveal everything | know and have about all of thitet everyone know about what we have beenmicti
of. This brief will be the interest of hundredspaitients who have cried foul. | will be makingitailable
so they can see how | had to once again officialyt these charges that everyone now knows.

| thank you very much for your consideration of taets contained within this brief. | have faittat
truth and justice will again enter into these pemtiags by action of the ARB. | have tried to powi
compelling argument in the time frame | have hagdrepare this appeal. Just because certain afeas o
argument have been curtailed, they still understtwesignificance of providing further brushstrokes
much larger picture. It is with great deferencat thnce again this portrait of what has occurree eas

clear to the ARB as it is to everyone who has stoibdess.

Respectfully,

James R. Caputo, M.D.
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